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IN THE CIRCUIT COURT OF LAFAYETTE COUNTY MISSISSIPPI

have previously suffered, from Zyprexa®-related injuries, illnesses, L‘&Eéi&;pp&-ég

2 | JIM HOOD, ATTORNEY GENERAL ORIGINAL COMPLAINT

3 | OF THE STATE OF MISSISSIPPI, ex rel JURY TRIAL DEMANDED

4 | THE STATE OF MISSISSIPPI,

5 PLAINTIFF VERSUS

6 | ELILILLY AND COMPANY,

7 DEFENDANT causeNo., 0 - Qf0

8

9 VERIFIED ORIGINAL COMPLAINT AND MOTION FOR PRELIMINARY
10 INJUNCTION PURSUANT TO MISS. R. CIV. P. 65(a)
11 COMES NOW, the Plaintiff, Jim Hood, Attorney General of the State of
12 | Mississippi, ex rel the State of Mississippi, by and through the undersigned counsel of
13 | record acting as duly-appointed Special Assistant Attorney General, and would state unto
14} this Honorable Court as cause of action against the Defendant, El Lilly and Company |
15 || (“Lilly”), the following matters, to-wit:
16 L Statement of the case
17 1.1  This proceeding is an action to: .a) recover exclusively state funds
18 | expended by the State of Mississippi through its Division of Medicaid in purchasing the
19 pfescription drug known as Olanzapine (“Zyprexa®”), for non-medically accepted
20 | indications; b) recover exclusively state funds expeﬁded by the State of Mississippi
21 | through its Division of Medicaid in prbviding necessary health care treatment and other

| 22 :such necessary assistance to certain eligible recipients whom presently suffer, or whom

23
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sicknesses; and c) obtain appropriate injunctive relief solely within the geographic
boundaries of the State of Mississippi, and specifically, Lafayette County, against the
Defendant Lilly’s ongoing conduct which continues to proximately cause the State of
Mississippi, inclusive of Lafayette County, and its citizenry irreparable harm.

2. Parties

2.1  The Plaintiff, the State of Mississippi, is a body politic created by the
Constitution and laws of the State of Mississippi; and as such, it is not a citizen of any
state. Jim Hood is the duly-elected and present Attomey General of the State of
Mississippi. The Attorney General brings this action on behalf of the Plaintiff, the State
of Mississippi, pursuant to his authority granted, inter alia, by Miss. Const. art. 6, § 173
(1890); Miss. Code Ann., § 7-5-1 (1991 as amended); and in his capacity as the Chief
Legal Officer of the State pursuant to the positive statutory, common and decisional law
of the State of Mississippi, which vests in him the right to initiate, conduct and maintain
all suits necessary for the enforcement of the laws of the State, preservation of order, and
protection of public rights.

2.2 The Defendant Lilly is a domestic corporation, headquairtered in Indiana,

domiciled at Lilly Corporate Center, Indianapolis, Indiana 46285. The Defendant is duly
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licensed and in good-standing to legally conduct business in the State of Mississippi, and
is in fact presently conducting business in the State of Mississippi, specifically Lafayette
County. The Defendant Lilly may be served with process of this Court upon its
registered agent for service of process, National Registered Agents Inc., 840 Trustmark

Building, 248 East Capitol Street, Jackson, Mississippi 39201.
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3. Jurisdiction

3.1  Subject matter jurisdiction for the instant controversy is conferred upon
this Honorable Court pursuant to Miss. Const. art. 6, § 156 (1890), and Miss. Code Ann.
§ 9-7-81 (Rev. 2002). The Defendant Lilly is subject to personal jurisdiction in this
Honorable Court as it does business and performs work or service in this state.
Accordingly, the Defendant Lilly by such acts is deemed to be doing business in
Mississippi and is thereby subjected to the personal jurisdiction of this Honorable Court
pursuant to Miss. Code Ann. § 13-3-57 (Rev. 2002).

3.2  The instant Verified Original Complaint does not confer diversity
jurisdiction upon the federal courts pursuant to 28 U.S.C. § 1332. Likewise, federal
question subject matter jurisdiction pursuant to 28 U.S.C. § 1331 is not invoked by the
instant Verified Original Complaint, as it sets forth herein exclusively viable state law

claims against the Defendant. Nowhere herein does the Plaintiff plead, expressly or

| implicitly, any cause of action or request any remedy, which is founded upon federal law.

The issues presented in the allegations of the instant well-pleaded Verified Original
Complaint do not implicate significant federal issues; do not turn on the substantial

interpretation of federal law; nor do they raise a substantial federal question. Specifically,
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the Plaintiff expressly avers that the only causes of action claimed, and the only remedies
sought herein, are for those founded upon the positive statutory, common and decisional
laws of the State of Mississippi. Likewise, the instant well-pleaded Verified Original
Complaint exclusively seeks the recovery of damages solely those of the State of
Mississippi and specifically does not seek recovery of any damages on behalf of the

United States, the federal government or any of its agencies. Further, the assertion of
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federal jurisdiction over the claims made herein would improperly disturb the
congressionally approved balance of federal and state responsibilities. Accordingly, any
improvident and dilatory attempt by the Defendant to remove this case to federal court
would be without a reasonable legal basis in fact or law.

4. Venue

4.1  Venue is proper in this Honorable Court pursuant to Miss. Code Ann. §11-
11-3 (1)(2)(i) (Rev. 2004); Miss. Code Ann. §11-11-3 (1)(a)(ii) (Rev. 2004); and Miss. R.
Civ. P. 82 (b), as a substantial act or omission by Defendant Lilly giving rise to Plaintiff’s
claims occurred in Lafayette County, Mississippi; and further, as a substémtial event
causing the Plaintiff’s injury or damages occurred in Lafayette County, Mississippi.

Furthermore, the State obtained or purchased Zyprexa® in Lafayette County, Mississippi.

5. The Medicaid Program Generally

5.1 Medicaid was authorized by Title XIX of the Social Security Act, and

| became law in 1965 as a cooperative venture jointly funded by the federal government |

and participating state governments. The Medicaid Program pays for certain medical
assistance for qualified individuals and families with low incomes and resources. The

Medicaid Program was created to assist state governments in furnishing medical
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assistance to their neediest eligible citizenry. Medicaid is the largest source of funding
for medical and health-related services for America’s poorest people.

52  PBach participating state designates a single state agency for the
administration of the Medicaid Program. In Mississippi, the Division of Medicaid is the
designated administering agency. The Mississippi Medicaid Program became effective

on January 1, 1970, pursuant to the “Mississippi Medicaid Law”, Miss, Code Ann. § 43-
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7.5 mg (24 pmol), 10 mg (32 pmol), 15 mg (48 pmol), or 20 mg (64 pmol).
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13-101 et seq. (1972 as amended) The Mississippi Division of Medicaid operates
pursuant to the Mississippi Medicaid Law and establishes its own Medicaid eligibility
standards; determines the type, amount, duration and scope of services; and sets the rate
of payment for services.

5.3  The Mississippi Medicaid Law established the Mississippi Medicaid
Prescription Drug Program. The Mississippi Medicaid Prescription Drug Program

excludes coverage of an otherwise covered outpatient drug if the prescribed use is not for

a medically accepted indication.

6. Zyprexa® Generally

6.1  Zyprexa® is a prescription-only (non-generic) psychotropic agent that
belongs to the thienobenzodiazepine class. Zyprexa® is a yellow crystalline solid, which
is practically insoluble in water. Zyprexa® tablets are intended for oral administration

only. Each tablet contains olanzapine equivalent to 2.5 mg (8 pmol), 5 mg (16 urhol),

6.2  In September, 1996, Zyprexa® was approved for the treatment of adults
with a diagnosis of schizophrenia. On July 10, 2003, Zyprexa® was approved for the

treatment of adults with a diagnosis of acute mixed or manic episodes associated with
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Bipolar 1 Disorder. On January 14, 2004, Zyprexa® was approved'for the treatment of
adults with a diagnosis of chronic bipolaf mania. Zyprexa® has never been approved for
ﬂxe treatment of pediatric patients for any purpose or diagnosis.

' 6.3  The Zyprexa® 2.5 mg, 5 mg, 7.5 mg, and 10 mg tablets are white, round,

jand imprinted in blue ink with LILLY and tablet number. The 15 mg tablets are elliptical,
|
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