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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICAIL CIRCUIT
STATE OF SOUTH CAROLINA ) CIVIL ACTION COVERSHEET
_ex rel. Henry McMaster, in his capacity ag
Attorney General of the State of South Carolina,
Plaintiff(s) )
) e CP- -
vS. )
)
JANSSEN PHARMACEUTICA, INC,, )
JANSSEN, LP and JOHNSON & JOHNSON, INC,, )
)
_ Defendant(s) )
{Please Prinf) John S. Simmons SC Bar #:
Submitted By: Simmons Law Firm, LLC Telephone #: 803-779-4600
Address: 1711 Pickens Street, PO Box § Fax #: 803-254.8874
Columbia, 8C 29202 Other:
E-mail:

NOTE:; The cover sheet and information centﬁined herein neither replaces nor supplements the filing and service of pleadings or other papers
as required by kaw. This form is required for the use of the Clerk of Court for the purpose of docketing. I must be filled out completely,

signed, and dated. A copy of this cover sheet must be served on the defendant(s) along with the Summeons and Complaint, P =

DOCKETING INFORMATION (Check all that apply)

*If Action is Judgment/Settlement do not complete 1§;
% JURY FRIAL demanded in complaint. [} NON-JURY TRIAL demanded in complaint, ;;., e,
This case is subject 1o ARBITRATION pursuant to the Circuit Court Alternative Dispute Resolution Rulés, <) :') Ay
[] This case is subject to MEDIATION pursuant to the Circuit Court Altemative Dispute Resolution Rulesz? o S
] This case is exempt from ADR (certificate attached). R R L Y

NATURE OF ACTION (Check One Box Below)

Contracts Forts - Professional Malpractice
1 Constructions {100} []  Dental Malpractice (200)
1 Debt Collection (110} []  Legal Malpractice (210)
[} Employment (120} [1  Medical Malpractice {220)
[} Genera) (130) [0 Other(29%)
O Breach of Contract (140)
M Gther (199)
Inmate Petitions Judgments/Settlements
{1 PCR(500) 1 Dreath Settlement (700)
{1 Sexual Predator {510) [ Foreign Judgment (718}
] Mandamus (520} . Magistrate’s Judgment (720)
[} Habeas Corpus (530) = Minor Settiement (730)
[} Other(599) | Transcript Judginent (740)
| Lis Pendens (750}
1 Other {799)
Special/Complex /Other
|} Environmental (600) B Phammaceuticals (630)
|38 Automobile Arb. (610) 1 Unfair Trade Practices {640)
] Medical (620) 1 Other (699)

Ooooooao

oopagoan

Forts - Personal Injury
Assauly/Slander/Libel (300)
Canversion (310)

Motor Vehicle Accident (320}
Premises Liability (330)
Products Liability (340)
Personal Injury (350)

Other (399)

Administrative Law/Relief
Reinstate Priver's License (800}
Judicial Review (810)

Relief (820)

Penmanerit Injunction (830)
Forfeiture (840)

Other (899)

OooOardEan

nooooocooonaan

Real Property 2
Claim & Delivery (400)
Condemnation (410)
Foreclosure (420)

Mechanic's Lien (430)
Partition {440}

Possession (450)

Building Code Violation {(460)
Other (499)

Agppeals
Arbitration (960)
Magistrate-Civil (910}
Magistrate-Criminal (920}
Municipat (930)
Probate Court {540}
SCDOT (950)
Worker’s Comp (9607
Zoning Board {$70)
Administrative Law Judge (980}
Public Service Commission (9%0)
Employment Security Comm (991)
Other (999)

o 74/ Ao, -'
Submitting Party Signature"::% , 2/ LN Date: /£ L/F ZO;‘ ZOQ/)

Note: Frivolous civil proceedings meyﬁc subject 0 sanctions pursuant to SCRCP, Rule 11, and ¥he South Carolina
Frivolous Civil Proceedings Sanctions Act, 8.C. Code Ann. §15-36-10 et. seq,

SCCA /234 (5/04)
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA ) o %

ex rel. Henry McMaster, in his )
capacity as Attorney General of the ) e %&«ﬁ §?
State of South Carolina, )
) Case No. s
PLAINTIFF, ) ‘
)
JANSSEN PHARMACEUTICA, )
INC., JANSSEN, LP and ) s
JOHNSON & JOHNSON, INC. ) = 5
) o5 §
DEFENDANTS. ) o3 e
B = « {
o E
SUMMONS % -

E?s: HE

vOU ARE HEREBY SUMMONED and required to answer the Compiamt i th
action, a copy of which is herewith served upon you, and to serve a copy of your Answer
to said Complaint on the subscriber at their offices, 1711 Pickens Street, Post Officé Box
Five, Columbia, South Carolina, 29202, within thirty (30) days after the service hereof,
exclusive of the date of service; and if you fail to answer the Complaint within time
aforesaid, judgment by default will be rendered against you for the relief demanded in the

Complaint.

April 2.2, 2007

/ John S. Smaméns

‘ State Bar No. 10260
1711 Pickens Street )
Columbia, South Carolina 29202 :
(803) 779-4600 Telephone
(803) 254-8874 Fax ]
isimmons(@simmonslawfim.com 1
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA )
ex rel Henry McMaster, in his capacity )
as Attorney General of the State of )
South Carolina, )
)
PLAINTIFF, )
)
v. )
| )
JANSSEN PHARMACEUTICA, INC., )
JANSSEN, LP and )
JOHNSON & JOHNSON, INC. )
)
DEFENDANTS., ) )
) ' .w—
CIVIL ACTION COMPLAINT T
(8] -

The State of South Carolina, Plaintiff herein, by and through its Attorney General %‘gthe h
State”), according to law and eqt.lity, and as parens patriae, brings this action on behalf of the
State Medicaid program, the South Carolina Department of Mental Health (“SCDMH”) and the
South Carolina State Employees Health Plan (“SHP”) as injured purchasers and/or reimbursers
of prescription drugs. Under the South Carolina Constitution and other positive law of the State,
including South Carolina’s common law and including, among other laws, $.C. CODE ANN.
§§43-7-20, et seq., 39-5-10, et seq., and 1-7-10, ef seq., the State is responsible for, and has a
duty to protect, the health, safety and welfare of its citizens. The State is further entitled to bring
these actions pursuant to 42 U.S.C. §1396, et seq., also known as the Social Security Act,
Chapter 7, subchapter XIX, entitled Grants to States for Medical Assistance Programs. The State
seeks to obtain compensatory, punitive and other damages, restitution, civil penalties, injunctive

and other equitable relief against Defendants Janssen Pharmaceutica, Inc., Janssen, LP and
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Johnson & Johnson, Inc. (“Defendants™), as more fully set forth below and, in support thereof,
“avers as follows:
PARTIES

I. The plaintiff is the State of South Carolina, with this suit being brought by its
Attorney General, Henry McMaster, in the State’s capacity as sovereign, in its proprietary
capacity, and in a parens patriae capacity on behalf of the Department of Health & Human
Services, SCDMH and the SHP.

2. The Attorney General is statutorily authorized to initiate and maintain this action,
and does so, pursuant to S.C. CODE ANN. §1-7-40, the South Camlina Unféir Trade Practices
Act, $.C. CODE ANN, §39-5-50 and S.C. CODE ANN. §43-7-60(E), 90. This action is also
maintained pursuant to the Attorney General’s common law parens patriae powers.

3. Defendant Janssen Pharmaceutica, Inc. (“IP17) is a Pennsylvania corporation. JPI
can be served by servi_ng its president, Marvin Woodall at 500 lolab Dr., Claremont,
Pennsylvania 91711. Janssen Pharmaceutica, Inc. is the general partner of Janssen, -LP (“JLP™).
JLP is a New Jersey Limited Partnership which can be served at its principal place of business at
1125 Trenton-Harbourton Road, Titusville, New Jersey 08560. Johnson & Johnson, Inc. is a
New Jersey Corporation which can be served at its principal place of business at One Johnson &
Johnson Plaza, New Brunswick, New Jersey 08933. Johnson & Johnson, Inc. is the parent
Icom‘pa'ny of Both JPI aﬁd JLP and is responsible as respondent superior for the actions of its
subsidiaries (all defendants referred to coliectively herein as “Defendants”).

4, The acts alleged to have been done by Defendants herein were authorized,

ordered done and/or ratified by Defendants’ officers, directors, agents, employees or




7:07-cv-01452-HMH Date Filed 05/22/2007  Entry Number 1-2 Page 5 of 47

representatives while engaged in the management, direction, control or transaction of
Defendants’ business affairs.

JURISDICTION & VENUE

5. The jurisdiction of this Court is founded upon S.C. CONST. ANN. ART. V. §11
which gives the Circuit Court general jurisdiction over civil actions.

6. This Court has personal jurisdiction over Defendants because Defendants do
business iri South Carolina and/or have the requisite minimum contacts with South Carolina
necessary to constitutionally permit the Court to exercise jurisdiction with such jurisdiction also
being within the contemplation of the South Carolina “long arm” statute (S.C. CODE ANN. §36-2-
803).

7. Defendants did, indi\’fidually or in conjunction with others, research, develop
manufacture, create, design, test, label, sterilize, package, distribute, supply, market, sell,
promote, advertise, warn and otherwise distribute Risperidone (“Risperdal”) in South Carolina
and specifically in Spartanburg County.

8. Venue in this Court is proper pursuant to the Rules of the South Carolina Supreme
Court and the South Carolina Code.

INTRODUCTION

9. This is an action to recover funds expended by the State in providing medical
treatment to Medicaid, SCDMH and SHP participants suffering from Risperdal-related illnesses
and to recover funds expended in purchasing Riéperdal for uses not covered by the State’s
Medicaid, SCOMH and SHP programs. Many of the defails and critical facts related to

Defendants’ scheme are exclusively known by Defendants.
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10.  The State seeks reimbursement of funds expended by South Carolina pursuant to

' the Medicaid program created by Title XIX of the United Stafes Social Security Act, the'

SCDMH and its State Employees Health Plan (“SHP”). The State is required by 42 U.S.C.
§1396a(a)(25)(A),(B) to take all reasonable measures to ascertain the legal liability of third
parties to pay for care and services available under the Medicaid Act, and to seek reimbursement
to the public fund to the extent of such legal liability.

11.  The State secks to recover damages to its SHP. The SHP is a State-sponsored
program that administers prescription drug benefits for the State’s SHP participants. The South
Carolina Budget and Control Board oversees the SHP, which currently covers approximately
350,000 individuals. The SHP reimburses pharmacies, doctors and hospitals for prescriptions
written for and dispensed to SHP participants.

12, The State seeks to recover damages to the SCDMH. The SCDMH is a State-
sponsored program that purchases Risperdal for the State’s mental hospitals, clinics and centers,
joint State and community sponsored mental heaith clinics and centers and facilities for the
treatment and care of alcoho! and drug addicts. The SCDMH is a direct purchaser of Risperdal
for patients under its care.

13, The State has discovered that Defendants have engaged in a protracted and willful
course of corporate misconduct and misrepresentation in violating numerous State laws, and in
actionable breach of the duties owed to the State and its citizens. Defendants have concealed
their wrongdoing from the State.

14.  The State brings this action exclusively under the common law and statutes of the

State of South Carolina. No federal claims are being asserted and to the extent that any claim or
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factual assertion set forth herein may be construed to have stated any claim under federal law,
such claifn is.e.xpress.iy. an& ﬁn&éﬁiably di.savlo.\.mlfe&. and disclairﬁed byiheState -

15.  The claims asserted herein are brought solely by the State, and result from the
damages incurred by the State itself and are wholly independent of any claims that individual
users of Risperdal may have against Defendants.

16.  Defendants manufacture Risperdal and promote the drué to physicians in South
Carolina thiough their representatives. For years, the State has incurred significant expenses
associated with the provision of necessary health care and other assistance necessary under its
Medicaid, SCDMH and SHP programs to citizens who suffer, or who have suffered, from
Risperdal-related injuries, diseases or sickness.

APPLICABLE STATUTORY FRAMEWORK

17.  The State participates in the Medicaid program to promote the general welfare of
its citizens and meet the specific objective that adequate and high quality health care is available
to those South Carolina citizens who cannot afford it.

18.  The Medicaid program includes individualized provisions, by statute and
regulation, concerning reimbursement for prescription drugs, drug utilization review, eligibility
of various drugs for full federal participation (“FFP”), price controls on prescription drugs, and
drug manufacturer rebate agreements, Medicaid is also a direct payer of medically necessary
inpatient and outpatient treatment for its participants.

19.  The Federal Medicaid Act provides for reimbursement for “medically accepted
indications” only. 42 U.S.C. §1396r-8(k)(6). The ter'm medically acoe?ted is defined as “any
use for a covered outpatient drug which is approved unc_ier the Federal Food, Drug, and Cosmetic

Act, or the use of which is supported by one or more citations included or approved for inclusion
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in” American Hospital Formulary Service Drug Information, United States Pharmacopeia-Drug

Information and the DRUGDEX Information System. 42 U.S.C. §1396r-8(}(1)(BYHM-(ID,

(k)(6).

20.  Under the Medicaid system, whether the use of a drug is medically accepted and
medically necessary is material to the State’s decision to reimburse for the prescription. The
State does not intend to reimburse providers for drugs whose uses are not medically acceptéd,
medically unnecessary or are likely to result in adverse medical outcomes.

51.  Defendants are deemed to be on notice of Medicaid regulations regarding the
scope of prescription drug reimbursement. Defendants have a duty to prevent non-medically
accepted and non-medically necessary prescriptions for Risperdal from being submitted to
Medicaid for reimbursement. Upon information and belief, Defendants breached this duty by
knowingly causing prescriptions for non-medicelly accepted indications and non-medically
necessary uses of Risperdal to be submitted to Medicaid for reimbursement.

22, 8.C. CODE ANN. §43-7-60 provides as follows:

(B) It is unlawful for a provider of medical assistance, goods, or services {o
knowingly and willfully make or cause to be made a false claim,
statement, or representation of a material fact: (1) in an application or
request, including an electronic or computer generated claim, for a benefit,
payment, or reimbursement from a state...agency which administers or
assists in the administration of the state’s medical assistance or Medicaid
program; or (2) on a report, certificate, or similar document, including an
electronic or computer generated claim, submitted to a state...agency
which administers or assists in the administration of the state’s Medicaid
program in order for a provider or facility to qualify or remain qualified
under the state’s Medicaid program to provide assistance, goods, or
services, or recetve reimbursement, payment, or benefit for this assistance,
goods or services.

(C) It is unlawful for a provider of medical assistance, goods, or services
knowingly and willfully to conceal or fail to disclose any material fact,
event, or transaction which affects the:




