BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

[n the Matter of the Accusation )
Against: )
)
)

Richard Wayne Powell, M.D. ) File No. 02-2002-132493
)
Physician's and Surgeon's )
Certificate No. A 46496 )
)
Respondent )
' )

DECISION

The attached Stipulated Settlement & Disciplinary Order is hereby adopted as the
Decision and Order of the Division of Medical Quality of the Medical Board of California,
Department of Consumer Affairs, State of California.

This Decision shall become effective at 5:00 p.m. on _July 21, 2003 .

IT IS SO ORDERED  June 20, 2003

MEDICAL BOARD OF CALIFORNIA

N/

Ronald Wender, M.D.,
Chair

PanelB =~ .
Division of Medical Quality
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STATE OF CALIFORNIA
BILL LOCKYER, Attomey General MEDICAL BOARD OF CALIFORNIA .
of the State of California - SACRAMENTO ‘gg%ﬁ: /¥ 2003
GAIL M. HEPPELL, Supervising Deputy
Attorney General, State Bar No. 84134 BY ANALYST
DANIEL J. TURNER, State Bar No. 79560
Deputy Attorney General

California Department of Justice
1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA  94244-2550
Telephone: (916) 324-7861
Facsimile: (916) 327-2247

Attorneys for Complainant

BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 02-2002-132493
RICHARD WAYNE POWELL, M.D. _
112 Linden Avenue _ ACCUSATION
Redding, CA 96001

Physician and Surgeon Certificate No. A 46496

Respondent.

Complainant alleges:
PARTIES
1. Ron Joseph ("Complainant”) brings this Accusation solely in his official
capacity as the Executive Director of the Medical Board of California, Department of Consumer
Affairs.
2. Onorabout September 11, 1988, the Medical Board of California issued
Physician and Surgeon Certificate Number A 46496 to Richard Wayne Powell, M.D.

("Respondent”). The Physician and Surgeon Certificate was in full force and effect at all times

relevant to the charges brought herein and will expire on May 31, 2003, unless renewed.
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JURISDICTION
3. This Aceusation is brought before the Division of Medical Quality
("Division") for t-he Medical Board of California, Department of Consumer Affairs, under the
authority of the following laws. All section references are to the Business and Professions Code
unless otherwise indicated.

4, Section 2227 of the Business and Professions Code (hereinafter " the

Code") provides that a licensee who is found guilty under the Medical Practice Act may have his
or her license revoked, suspended for a period not to exceed one year, placed on probation and
required to pay the costs of probation monitoring, or such other action taken in relation to
discipline as the Division deems proper.

5. Section 2234 of the Code states:

"The Division of Medical Quality shall take action against any licensee who is
charged with unprofessionai conduct. In addition to other provistons of this article,
unprofessional conduct includes, but is not limited to, the following:

"(a) Violating or attemptihg to violate, directly or indirectly, or aseisting in or
abetting the violation of, or conspiring to violate, any provision of this chapter
[Chapter 5, the Medical Practice Act].

"(b) Gross negligence.

"(c) Repeated negligent acts.

"(d) Incompetence.

"(e) The commission of any act involving dishonesty or corruption which is
substantially related to the qualifications, functions, or duties of a physician and surgeon.

"(f) Any action or conduct which would have warranted the denial of a
centificate.” ) _

6. Section 125.3 of the Code prov1des, in pertment part, that the Division
may request the admnustranve law judge to dn'ect a llcenuate found to have committed a

violation or v1olat10ns of the hcensmg act to pay a sum not to exceed the reasonable costs of the

o e etk i 1 4 TR T




2 || part:

- certificate for a health care professxonal to  engage in any conduct proh1b1ted under

w - Section 1871 4 of the. Inqurance Code or \ectlon 550 of the Penal Code

7. Section 14124.12 of the Welfare and Institutions Code states, in pertinent

"(a) Upon receipt of written notice from the Medical Board of California, the

Osteopathic Medical Board of Califomnia, or the Board of Dental Examiners of California,

that a licensee's license has been placed on probation as a result of a disciplinary action,
the department may not reimburse any Medi-Cal claim for the type of surgical service or
invasive procedure that gave rise to the probation, including any dental surgery or
invasive procedure, that was performed by the licensee on or after the effective date of
probation and until the termination of all probationary terms and conditions or until the
probationary period has ended, whichever occurs first. This section shall apply except in
any case in which the relevant licensing board determines that compelling circumstances
warrant the continued reimbursement during the probationary period of any Medi-Cal
claim, including any claim for dental services, as so described. In such a case, the
department shall continue to reimburse the licensee for all procedures, except for those
invasive or surgical procedures for which the licensee was placed on probation.”

8. Section 810 of the Code states:

"(a) It shall constitute unprofessional conduct and grounds for disciplinary action,

including suspension or revocation of a license or certificate, for a health care
professional to do any of the following in connection with his or her professional
activities:

"(1) Knowingly present or cause to be presented any false or fraudulent
claim for the payment of a loss under a contract of insurance.

"(2) Knowingly prepare, make, or subscribe any writing, with intent to
present or use the same, or to allow it to be presented or used in support of any falseor -

fraudulent clmm

vt N e s Taem L o

“('b) It shall constltute cause for revocation or suspension of a license or
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"(c) As uscd in this section, health care professional means any person licensed or
certified pursuant to this division, or licensed pursuant to the Osteopathic Initiative Act,
or the Chiropractic Initiative Act."

FIRST CAUSE FOR DISCIPLINE
(Dishonesty)
[Bus. & Prof. Code § 2234 ()]

9. Respondent is subject to disciplinary action under section 2234(e) of the
Code, in that he billed or caused to be billed for payment to insurers of his patients for
psychotherapy sessions that were not provided. The circumstances are as follows:

10.  From about August 1997 through about January 2000, Respondent, a
psychiatrist, employed Jeremy Strand, a licensed vocational nurse ("LVN"), to work at
Respondent’s office in Redding, California. Strand was not licensed to provide psychotherapy.
During the time that Strand worked for Respondent, Respondent assigned Strand to meet with
several of Respondent’s patients for one-on-one séssions from 50 to 60 minutes. The patients
included the following: A. P., A. K., T. N., and P. K.! Sometimes during the sessions Strand had
with the patients, Strand would begin the session alone with the patient and Respondent would
come in later, or at the end of the session, and the three would talk. At other times, Strand would
begin the session alone with the patient and complete the session with the patient without
Respondent ever attending the session. During those sessions where Strand would meet with the
patient alone, Strand would talk with the patient. For the sessions in which Strand met with the
patients alone, without Respondent being present, Respondent later would either write a billing
code on the bottom of the patient’s chart falsely indicating that psychotherapy services had been

provided, or he would have support staff write the false billing code. Respondent would also sign

the patient chart Afterwards, support staff would use the false billing codes written at the bottom

of the patient’s chart for billing the patient’s insurers for psychotherapy services that had not

been provided.

1 Only the patlent s 1mt1als are prowded for privacy concerns. Complamant shall prov1de |

! the fulf: names of the patmms upon Respondent submitting & tunely dlscovery Tequest.
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11 Between July 1997 and April 1998, Strand saw patient A. P. on at least
five occasions for one-on-one sessions in which Respondent did not attend the sessions and for
which Respondent had his support staff bill the patient’s insurer as if psychotherapy had been
provided when, in fact, it had not.

12, Between August 1997 and November 1997, Strand saw patient A. K. on at
least five occasions for one-on-one scssions in which Respondent did not attend the sessions and
for which Respondent had his support staff bill the patient’s insurer as if psychotherapy had been
provided when, in fact, it had not.

13. Between September 1997 and February 1998, Strand saw patient T. N. on
at least two occasions for one-on-one sessions in which Respondent did not attend the sessions
and for which Respondent had his support staff bill the patient’s insurer as if psychotherapy had
been provided when, in fact, it had not.

14, On or about January 6, 1998, Strand saw patient P. K. for a one-on-one
session in which Respondent did not attend the session and for which Respondent had his
support staff bill the patient’s insurer as if psychotherapy had been provided when, in fact, it had
not. --

15.  On those occasions when Strand had sessions with Respondent’s patients
without Respondent appeaﬁng for the session; Strand would fill out the patient’s chart with
information corresponding to three of the four letters of the acronym SOAP; S for "subjective,”
O for "objective observation” of the patient, and P for "treatment plan." The other letter of the
acronym, A (for "assessment or diagnosis”), would remain as previously written by Respondent.
After Strand had completed the individual session with a patient and had written the SOAP notes
on the patient’s chart, he would sign his signature at the bottom of the chart. Respondent would
later also sign his signature at the bottom of the chart.

16 Respondent would also have Strand conduct group sessions with two or
more patients in which Respondent was not preseﬁt during the session and the patients” insurers .. |

would later be billed for group psycl_l_btherapy.
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17. During the abovc period that Respondent was having patients’ insurers
billed for psychotherapy services which were not provided, Respondent’s office manager,
Rebecca Ramsey, was aware that Strand was not licensed to provide psychotherapy. Ramsey
was also aware that Respondent was billing for psychotherapy services based on Strand’s face-to-
face talking sessions with several of Respondent’s patients and Strand’s conducting group
sessions. In the Fall of 1997, Ramsey related to Respondent that pafients who were seen by
Strand were complaining that their insurer was paying for them to see Respondent and not
Strand. Ramsey also questioned Respondent as to why he was billing the patients’ insurers for
psychotherapy services based on Strand’s one-on-one sessions with the patients when Strand was
not licensed to provide psychotherapy. Respondent, in an angry outburst, responded that he was
the doctor and that was how it was going to be and that the finances had to be straightened out.

18. Respondent’s dishonesty in directing Strand to provide talking sessions to
patients who had expected but did not receive psychotherapy services, and Respondent’s causing
patients’ insurers to be billed for psychotherapy services that were not provided, constitute
dishonesty and unprofessional conduct within the meaning of section 2234(e) of the Code.

SECOND CAUSE FOR DISCIPLINE
(Unprofessional Conduct)

[Bus. & Prof. Code § 810(a)(2) and (b), and Penal Code § 550(a)]

19. Complainant incorporates by reference paragraphs 10-17 above, in full, as
if fully set forth at this point.

20. 'Respondent’s misconduct in knowingly preparing, making or subscribing
any writing, including his writing billing codes and writing his signature to patient’s medical
charts used for false billings, with the intent for them to be used in the support of false claims,
constitutes unprofessionel conduct within the meaning of section'_ 810(a)(2) of the Code. |

THIRD CAUSE FOR DISCIPLINE

(Unprofessional Conduct)
{Bus. & Prof. Code § 810(b), and Penal Code § 550(a)]

21.  Complainant incorporates by reference paragraphs 10 17 above in full as
if fully set forth at this point.
Mo
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22. Respondent’s misconduct in knowingly making or causing to be made any

false or fraudulent claim for payment of a health care benefit constitutes unprofessional conduct

within the meaning of section 810(a)(b) of the Code.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein

alleged, and that following the hearing, the Division of Medical Quality issue a decision:

1. Revoking or suspending Physician and Surgeon Certificate Number A
46496, 1ssued to Richard Waymne Powell, M.D;

2. Revoking, suspending or denying approval of Richard Wayne Powell,
M.D.'s authonty to supervise physician's assistants, pursuant to section 3527 of the Code;

3. Ordering Richard Wayne Powell, M.D. to pay the Division of Medical

Quality the reasonable costs of the investigation and enforcement of this case, and, if placed on

probation, the costs of probation monitoring;

4. Taking such other and further action as deemed necessary and proper.

DATED: March 18, 2003

RON JOSE

Executive Director

Medical Board of California
Department of Consumer Affairs
State of California

Complainant




