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DEPARTMENT OF PROFESSIONAIL gm
BOARD OF MEDICINE NSl b m«M
DEPARTMENT OF PROFESSIONAL CLERK B
REGULATION, DATE 3.3-9%
Petitioner,

: DPR CASE NUMBER: 90-00126
-V E - DOAH CASE NUMBER: 90-5110

LICENSE NUMBER: ME 0013979
SALVADOR S. GINORI, M.D.,

Respondent.

/
/

FIKAL ORDER

This cause came before the Board of Medicine (Board)
pursuant to Section 120.57(1)({b)10, Florida Statutes, on February
7, 1992, in Fort Lauderdale, Florida, for the purpose of )
considering the Hearing Officer's Recommended Order {a copy of
which is attached hereto as Exhibits A) in the above-styled
cause. Petitioner, Department of Professional Regulation, was
reprasented by Larry G. Mcrpherson, Jr., Attorney at Law.
Respondent was presenc. and represented by Dennis E. La Rosa,
Attorney at Law.

Upon review of the Recommended Order, the argument of the
parties, and after a review of the complete record in this case,

the Board makes the following findings anc conclusions.

FINDINGS OF FACT

1. Findings of fact set forth in the Recommended Order are
approved and adopted and incorporated herein. However, a
technical correction was made on page 5 to reflect that the

Petitioner, not Respondent, submitted a proposed recommended

order



2. There is competent substantial evidence to support the
findings of fact.

CONCLUSIONS OF LAW

1. The Board has jurisdiction of this matter pursuant to
Section iEO.S?{l), Florida Statutes, and Chapter 458, Florida
Statutes.

2. The conclusions of law set forth in the Recommended
Order are approved and adopted and incorporated herein.

3. There is competent substantial evidence to support the
conclusions of law.

DISPOSITION

Upon a complete review of the record in this case, the Board
determines that the disposition recommended by the Hearing
Officer be ACCEPTED and ADOPTED.

WHEREFORE,

IT IS HEREBY ORDERED AND ADJUDGED that

The Amended Administrative Complaint is DISMISSED in its
entirety.

This order takes effect upon filing with the (Clerk of the

,fém_ - 1992, -

-t 4
DONE AND ORDERED this o9 day of {2

Department of Professional Regulation.

BOARD OF MEDICINE
YN

ZACHARIAH P. ZACHARIAH, HM.D.
CHATRMAN




NOTICE OF RIGHT TO JUDICIAL REVIEW

A PARTY WHO 1S ADVERSELY AFFECTED BY THIS FINAL ORDER IS ENTITLED
TO JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES.
REVIEW PROCEEDINGS "ARE GOVERNED BY THE FLORIDA RULES OF APPELLATE
PROCEDURE. SUCH PROCEEDINGS ARE COMMENCED BY FILING ONE COPY or
A NOTICE OF APPEAL WITH THE AGENCY CLERK OF THE DEPARTMENT OF
PROFESSIONAL REGULATION AND A SECOND COPY, ACCOMPANIED BY FILING
FEES PRESCRIBED BY LAW, WITH THE DISTRICT COURT OF APPEAL, FIRST
DISTRICT, OR WITH THE DISTRICT COURT OF APPEAL IN THE APPELLATE
DISTRICT WHERE THE PARTY RESIDES. THE NOTICE OF APPEAL MUST BE

FILED WITHIN THIRTY (30) DAYS OF RENDITION OF THE ORDER TO BE
REVIEWED.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing Order has been provided by certified mail to Salvador
£. Ginori, M.D., 5582 West Flagler Street, Miami, Florida 33134
and Dennis E. La Rosa, Attorney at Law, 1901 Welby Way, -
Tallahassee, Florida 32308, by U.S. Mail to Stuart M. Lerner,
Hearihg Officer, Division of Administrative Hearings; The DeScto
Building, 1230 Apalachee Parkway, Tallahassee, Florida 32399~
1550; and by intercffice delivery to Larry G. McPherson, Jr.,
Chief Medical Attorney, Department of Professional Regulation,
1940 North Monroe Street, Tallahassee, Florida 32399-0792 at or

before 5:00 P.M., this day of ; 1992

FebOrders/Ginoric



STATE OF FLORIDA B
DEPARTMENT OF PROFESSIONAL REGULATION

2 Ty TS \r‘,"sv«;ew
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| Petitioner, S
i 1 e 'DPR c:A,sr:N’o‘:fsroé‘bxzfzéﬁa
SALVADCR S.jGINORI, M.D., e ' e S
' Respondent. / 

DHINiSTRkTIVE COHELAIR

’COMES NOW, the Petltxoner, the nepartment of Professxona1 
~Regu1ation, hereinafter referred to as “Petxtxoner,“ andff;leskthl$¥  
Adninistrative Complaint before the B‘oar"d,,df MedlczneagALnst
Salvadbr s. Ginori, M.D., hereinafter referiedktb as;“Réépdndeﬂi;ﬁfjx

and alleges:

-

1. Pet1tloner 15 the state agenry charged thh regulatxng the};;
prautlce of. med1c1ne pursuant to Sectmcn 20 .30, Flcrlda Statutes, ‘
:Chapter 455 Florlda Statutes,‘and Chapter 458, Plorlda statutes.i 

2. Respondent is and has been at all tlmes materlal hereto*J
a llcensed physician in the State of Florlda, hav1ng been 1ssued;f
’kllcense number ME 0013979., Respondent’ s last known address is 5582i{
W. Flagler Street, Mlaml, Florida 33134. ’ ’

3. On or about November 27, 1989 and December 14,1198§ 
'Respondent rendered med1ca1 care to Pat;ent #1; the last v181t 
concerned the 1eg paln of Patient #1.

4. Respondent removed Patient #1’s shorts and requested that,'

she remove her;panty hose.



5. szle excmlnlng patient #"s leg, Respondent mo ved

patzent #1's panties away\from her thigh so as ta‘exposeApatxentfii~'

#1 s gen;tal e

6. Respondent stared at patvent #1's genitals commen*;ngfj,‘
that she was the most beautiful woman he had ever seen. ’ |
7. ‘Pat;ent #1 attempted to s;t,up, but Respondent placed f  ‘
his hand upon her chest, telling her to remaln;s il1. | e
8. Respcndent then requested patxent #1 to turn face dowﬂ  “ 
onto the examlnlng table. | ‘ :

9. Upon patxent #1 s compllance wlth Respondent s

request, Respondent once more attempted to expcse her genltals¢wf

-

10. Pat;ent #1 res;sted Respondent and put on her clothingJ  '
in order to leave Respondent s cfflce._k o ’ | :

11. Respondent then took patient #1° s facn lntc bls hands,;;  
told her he Toved her, and blew patient. #1 a klss.u ’  k ":

12. Sectxon 458. 329 Fiorida Qtatutes, prov;des that the:  “
physxcxan -patient relatlonshxp 13 founded on mutual trust. |
Sexual mlscqnduct in the practxcekmeansfVLOlatlcn}Qf'thef :
‘physician-patient“relatioﬁship through which thé’ﬁhyéiéiahiﬁSPQVa
said relationship to induce or autempt to lnduce the patlent to  u
fengage, Or to engage or attempt to engage the patlent, in saxual,]
act;v;ty out51de the scope of the practlce or the scope of |
generally accepted examxnatlon or treatment of the patlent

Sexual misconduct in the practice of mediCine~is prohibited. ,

. c~,
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13. Petitioher realleges and'inéorpo:ates'paragrapthqne*'
(1) through twelve (12) as if fully alleged hereih thisjcouh§;;'“
One. | '

1}.,Respcnden§ Violated akpfovisidn’of Chépter;@SS, |
Florida Statutes in that Respondent Violatéd,5ection,458.329;  f!
~ Florida Statutes. | | ’ | ‘

15. Bééed‘upon the foregoing, Respondentkisfin vidia;i0n j
of Section 458.331(1)(x), Florida Statutes by vialatiﬁgfﬁny
p:evisisn bf this chapter, a rule of~thefboard or departﬁént,‘or g
2 lawful order o¢ the beoard of department prevxously entered 1n a Ti
disciplinary hearzng or failing to comply with a 1awfui y ;ssuad
subpoena of the department

COUNT THO
; 16. Petitioner realleges and incorporates: paragraphs cﬁ°5 :V*

‘(1) thrcugh twelve (12) and fcurteen (14) as lf fully set fcrthyf7 :
hereln this Count Two. ‘

17. Respondent exercised lnfluence within a. patlent«  "
‘thSlClan relationship for purposes of engaglng 1n sexual "
activity in that he attnmpted to expose patient #1° s’genltéis y o
during a physzcxal examination and when Respondent took yatiéht: “
#l's face into his hands, told her he loved her, and blew patLEﬁt;
#1 a kiss. '

18. Based upon the foregOLng, Respondent is in vzolatlon

of Section 458 331(1)(j), Florida Statutes, by exerCLSLng

1nfluence within a patlent physician relatlowshlp for purocses of;~ 

engaglng a patient in sexual activity. A patient shall be

.'","\Mﬁ‘_ 3
YULGLS G



' presumed to be xncapable of giving fxee, full, and intormed
consent to sexual actzvlty with his physxc;an | i
; WHEREFORE Pet;tloner respectfully requests the Board of
‘Medlclne enter an Order 1mposxng one or more of Lhe followxng “ff
:~penalt1es- 'revocatlon or suspensxon of the Respondent s llcense;{
restrzctxon of the Respondent's practxce, xmposxtzon of an

; adm;nlstratxve fine, issuance of a reprimand, placement of the
Respondent on probat;on, and/or any other relxeffthat the Bca:d;‘

: deems appropriate. o , o T
SIGNED this_&d day of ﬂ%?kgéf;« L1990,

Larry Gonzalez, Sﬂcretary

- Bys:. Stephanle A. Dan;el
Chief Medlcal Attorney

COUNSEL FOR'DEPARTMENT:

Larry G. McPherson

Senior Attorney

Florida Bar No. 788643

Dept. of Professxonal Regulation
1940 N. Monroe Street, Ste. 60
Tallahassee, Florida 32399 0792
(904) 488- 0062
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STATE OF FLORIDA
DIVISION OF ADHINISTRATIVE HBARINGS

~_'DE?ARTMENT GF PROFESSIONAL
kREGULATIO :

‘Petitianer,

v.eo o : e DCAH CASE NO: 9o-51m
: , , e " o DPR casx NO: so-mzs
SALVADOR 5. GINORI, M.D., -

 Respondent.

EOIICQ QOF sca;vg §£ g ERROE

COMES Now'the underszgned and flles thls Notlce of‘Scr;vener‘$ff
'Error thereby substztutlng the attached first page of than
,Admlnzstratlve complaznt as the correct Administrative COmplalnt;;

flled by the petztzoner in the abcve~sty1ed cause.k The undersxgnedi 
requests that the attached page of the Admlnzstratxve COmp1aint be£ 
filed " in this proceedlng as the corrected Admlnlstratlvef 
: Ccmplalnt's flrst pa"e., This Notice corrects pagagraph three (3).f&
k Respondent’s Counsel was contacted and does nct Qppose thxsﬁff
émendment. | | -

_Respectfully submitted,

WLlllam B ‘Nickell ‘
~ Senior Attorney : [
Dept. of Profe551onaJ,Regulatlonﬁ

1940 North Mornroe Street
Tallahassee, FL 32399- 0750'
{904) 488-0062

WBN/pmc



‘BTATE OF ?IOWTQA
- DEPARTMENT OF PROFESSIONAL nzsc‘umou
BOARD OF MEDICINB

DEPARTMENT OF PROFESS IONAL
REGULATI oN,

; Petitioner,
v‘ ) B H ‘j

: ' DPR CASE NO: ‘9090125,

SALVADOR S. GINORI, M.D : B : g il

*r

Respandenﬁ.
/

ADMINISTRA:I‘,_IVE COMPL?&IQQ

COMES NOW, the Petitioner, the Department of Profeasxonalf

Regulation, herelnafter referred to as "Petltloner," and flles thlsf
,Admxmstratlve cOmplamt before the Board of Medlcine agalnstf, :

Salvador : 3. Glnorl n D., herelnafter referred to as “Respondent,"i?

~and alleges~

1. Petltloner is the state agency charged with regulatlng theft
practice of med1c1ne pursuant to Sectlcn 20. 36 Florlda Statutes,,j
Chapter 455, Florida Statutes, and Chapter 458, Florida statutas.f 

2. Respcndent is and has been at all tlmes materlal heretOg;
akllcensed phy51c1an in the state of Flerida, hav1ng been 1ssuedfi
license number ME 0013979, Respondent‘s last known address is 5582]?
W, Flagler Street, Miami, Florlda 33134. , :’
| 3. on oraabout November 27, 1989 and December 14“1989i[
Respondent rendered medlcal care to Patxent #1; the last visit: 
:concerned the leg pain of Patient #1. | j

4. Respcndent removed Patient #1’s shorts énd requéstedﬁtha£' $

she remove her panty hose.

L)



CERTIFICATE OF BTnTICR

I HEREBY CERTIFY that a true and correct copy ©of the for&uoing“

‘Notice of Scrivener’s Error has been forwarded to Jerry Schrelber,‘féf
Esquxre, Suite 207 Biscayne Bldg., 19 West Flagler st., Miami, FL

33130 and Dennis La Rosa, Esguire, 1901 Welby Way, Tallahassee, FLf: 

32308 by u. S. Ma:.l this ﬁ day of g%sgszé ¢ 18, \Zg .
S ‘ | e
i

W1llxam ‘B. Nxckell
Senlor Attorney

WBN[pmc
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'STATE OF PLDRIDA ,
DIVISION OF ADHINISTRATIVE EEARINGS

DEPARTMENT OF PROFESSIONAL
REGULATIOH, BOARD OF HEDICINE,,

Petltzoner,

)
)
)
i
vs. A ) CASE NO. 90-5110
SALVADOR S. GINORI, M.D., § \
, )
)
)

Respondent.

RECOHHENDED OREER

Pursuant o notlce, a formal hearlng was canducted ;n ‘
thls case on August 21, 1991, in’ anml, Florida, befcre Stuart M.:, f
Lerner,:a,duly desxgnated Hearmng Offxcer'of the,nlvxs;cn °:; i
Administrative Hearings. | - |

APPEARANCES

For Petitiocner: William B. lckell Esquzre

: Senior Attorney : e
Department of Professxonal Regulatxonfg;ug
1940 North Monroe Street, Suite 60
Tallahassee, Florlda 32399 0792

~For Respondent: Jerry B. SChrelber, Esquire
‘ 19 West Flagler Street
Suite 207
Miami, Florida 33130 ,
Dennis E. LaRosa, Esquire
1901 Welby Way
Tallahassee,'?lorlda 32308

STATEHENT OF. THE ISSUES

1. Whether Respondent committed the offenses described 
in the Amended Administrative Complaint?
2. If so, what'discipliﬁary,aCtion should be taken

against him?



PRELIMINARY 's'rmm'r
Oon July 3,‘1990 the‘Departm&nt of ProfeSsional : \??f'  

Regulation (DePartment) issued an Admxmxstratlve Complaint, the

LI e

bcdy of which contained the followlng ractual a‘legatlons.

2. Respondent is and has been at all
times material hereto a licensed
physician in the State of Florida,
having been issued 1license nunmber. ME
0013979, Respondent’s last  known
address is 5582 W, Flagler Street,
Miami, Floridaf33134., ' :

3. On or about an unknown date in
November of 1989, Respondent rendered
medical care to patient #1 far, among
other thzngs, leg pain. S

4. Respondent “removed patlent #1' e :.~ 
shorts and requested that she remove her~'«' o
panty hose.

S. thle examlnxng patlen~~#l's leg,
Respondent moved patient #1’s panties
away from her thigh so as to expose'
pat\ent #1’s genxtals. ;

6. ReSpondent stared at patlent #1's
genltals commenting that she was the
most beautlful woman he had ever seen.

7.  Patient #I ‘attempted to sit up, but
Respondent placed his hand upon her
chest, telling her to remain still.

8. Respondent then requesteﬁ patlent $#1 .
to turn face down onto the examlnlng
table. :

9. Upon patient #i’s compliance with
Respondent’s reguest, Respondent once
more attempted to expose her genltals.

10. Patient # 1 resisted Respondent and
put on her clothing in order to leave
Respondent's offlce.k'

11. Respondent then took pat1ent #1’
face into his hands, told her he loved
“her, and blew patient #1 a kiss.

;;uuujg | ‘2




’It was - further aeleg in the Administrative Corpla*nt ‘that, by
-engaging in the foregolng conduct Re$pondent v;olaeed Sectlons
458.329, 458, -331(1) (3), and 458.331(1)(x), Florida Statutes. .

Respondent denied these allegations. ot wrongdoing and requested a,f

formal hearing. On August 17, 1990, the matter was refe*red to,

~ the DlVlSlGn of Adm;nxstrathe Hearings for the a551gnment ofa i

' Hearing Offxcer to canduct the formal hearing Respcndent had :
reguested. ’ |

| The hearing in thls case was 1n1t1ally set for January

10, 1991. At the reqUESs of the partles, it was rescheduled fex

‘ January 25, 1991. on January 23, 1991, the parties requeste

that the hearzng be cancelled and that this matter be held zn~7

kabeyance pendlng the Board of MedlCLne s ccnszderatlon of a

- settlement aqreement znto whlch the partxes had entered.: Thef‘

request was granted. On May 1, 1991, the Department flled a

status repcrt notlfylng the Hearlng Offlcer that the d;spute 8

between the partles had not been amlcably resolved and that a'

hearing was therefore nccessary. Hav;ng received such

‘ notzflcatlcn, the Hearlng Officer reset the instant matte* fo*

hearlng for August 21, 1991. i

Prior to hear;ng, the Department amended paragraph 3 of
the Admlnlstratlve Complaint to read as follows: : «k -

On or about November 27, 1989 kand
December 14, 1989 Respondent rendered

medical care to Patient #1; the last
visit concerned the leg pain of Patient
#lc .

The amendment was made without any opposxtlon by Respondent The

~Department also f;led a prehearlng motlon request;ng that the

Cx
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Hearing Officer take official recognition of " (1) Rule 21H,*ik
Florida AdminiStrative Code, specifically Rule'zin—zo;‘
 Disciplinary Guidefineskand {2) Respondent’s prior discipliﬁi;y
case." By order issued June 20, 1991, the motion was grantéd. |
At the August il; 1991, hearing held in this matter}_~ '
the Departnment presented the téstimony of four’withesses: Thc¢a$ 
Daniels, an'investigator with the Department: Dr;'Lynh P.
Carmichael; 2 family medicine practitioner and Chairman of~the‘:
University of Miami’s Department of‘Family Medicine and Communit§,"‘
Health, who gave expeft testimony; F.E., the p;tiéht reférenced‘ 
in the Amended Administrative Complaint: Isaida Gomez, a fcrme:"
employee of‘ReSpondent;‘who was émpicyed,by hiﬁfon'December ié,‘f
‘1989,‘the date of thé'incident alleged ihftbeiamended
Administ:ative Complaint: and Sandra Moss, a supervisor in»HRSfs F“
EPSDT Medicaid program in Dade cOunty; who spoke with F.E. after'
"her visit to Respondent’s office on December 14, 1989. In
: ad&itidnkto the testimony of these four withesses; the Departmént
’offered six exhibits into evidence, all of whiéh were receiﬁedﬁby._
’the Hearing officer.  . |
Respondenﬁytook the stand and testified bn hisiown;_:
’ behalf. He also presented the testimony oi his wife, who aSsists‘
Réspondent in his practice and was présent in his‘office duriﬁg‘ﬁ
F.E.’s visit on December 14, 1989. Additionally, he offered six
~ exhibits into evidence, ali of vhich were received by the Hearing;
Officér. At the conclusion of the evidentiary porticn of the,
hearing, the'Hearing Officer advised the parties on the record

that proposed recommended orders had to be filed no later than 35

=
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days following the Hearihg Officer’s receipt of theyﬁranscript-o£ f’
the hearing. |

On Seﬁtember 3, 1991,~Resp0ndent filed a written monion;  
reques:ing that the Hearing Officer recommend dismissal of the

Amended Administrative Complaint on the ground that the probable  j ;

cause panel which authorized its filing was not properly

constituted and in considering Respondent’s case, did not act Ln { ;

the manner prescrlbeﬁ by law. The Department flled~a respcnse ;nff ;
cpposzt;cn;tq this mob;on on Septehber 13, 1991. On Septembér '
26, 1991, Respandent filed a reply to the Departﬁent's response ;
on 0ctcber 16, 1991, Respondent timely flled a propased ,7i
recommended order. The proposed findings of fact set forth in |
this prcgosed recommended order have been carefully consxdered

and are spec;flcally addressed in the Appendlx to thls

Recommenaed Order.

Oon October 24, 1991, Respondént filed a metion

requesting an extension of time to file his proposed recommehdéd?¢7 ”

order. By order issued October 28, 1991, the motion was granted

and Respondent was given until 20 days from the date of the érdeer 

to file his prorosed recommended order. To date, Respcndent\ha$j~y”“

‘not filed a proposed recommended order.

FINDINGS OF FACT -
Based upon the record evidence, the following Findings i¥
of Fact are made: | | | |
1. Respondent is noQ,'and was at all times material
hereto, a physician authorized to ?ractice medicine in the State !

of Fleorida under license number ME 0013979.



2. F.E. 2and her vouna é&eeh%er are Zommer patlients of
Respondent.
| 3. ?hey visited Respondent’s office on November 27,
1989, and again on Detember 14, 1989. T o

f. The November 27, 1889, visit was uneventful. |

5. Durlng her December 14, 1989 Vlslt F.E. |
complalned that she had been experzencxng pPain on the right sxde{'
of her bod} behlnd her knee and in the groin area.

| 6. Respondent requested that F. E lower her pantyhosee

and lie on her back on the examznlng table. F.E. complied y;th o
Respondent’s request |

7.‘ Respondent proceeded to examlne F, E. He tracked

by both visual lnspectlcn and palpation, the saphenous veln on “’,

the rlght side of F.E.’'s bcdy.k The saphenaus vein. runs from near .

‘the knee to around the grcln area, where ;t»meets the femoralfe 
- vein.

| 8. F. E. s;;ll had on her panties. Respondent
therefore had to 11ft up the leg of the pantles in order to
4observe and feel the area around the upper termlnus of her
saphenous vein. F.E. trled to s;t up when_Respondent digd thie;k,"
‘hut Respondent restrained her and told her thateshe'needed to ;_
remain still inasmuch as the examination w.s not~ccmpleted | |

| 9. Thereafter, Respondent had F.E. turn over on her
kstomach and, from this different vantage point, proceeded to

again track F.E.'’s right saphenous vein employlng the same

technique he had used previously.

“edulo 6



; -10. Fellowing the~c¢mp1et10nkof the'examin&ﬁiah; F«S}
pullec up her‘panty hose and got off the examining table. Sh¢ ‘
then enQaged'in ccn#ersation with Respondent,‘whc was,fillinéféUt ~
her chért; , ; ' SOl ‘ . ,;gf"

11. Respondenh dxagnosed Respondent s condition as a o
mild’foré of phlebitis in her right saphenous vein. He »old her
.toywrap her leg and to take two Advil tablets fo&r«tlmes a~day;tc'
‘reduce the inflammation in the vein. L

| 12. Following hér’exchange with Respondeht; F.E.
retrieved her'daugﬁter and left the office.

13f Respondent s examlnatlcn of F.E. on December 14,
1989, itself was in accordance with generally accepted medlcal |
standards.?t ; : \ : ‘ . *f;

14. ‘During the~examination,,however, when‘Respéhdent 
was inspecting the area around F.Emfs’groin;~hefinappr09fiateiy’“
remarked in Spanish to F.E., who is Spaﬁish-speaking; thatfshe,i'
was the prettiest woman in the‘wbrld,;or words to that effe¢t;ik
This made F.E} feel unconfortable. She thought that Reépén&éﬁtkf
wanted "some sort of romance." Requndent, though,‘Said nothinéf
élse,,nor did he éngagé in any conduct, duringuhis‘enccunterkwitﬁ‘"
F.E. that day to indicate that this was his intentish. k’k |

15. Sometime After F,E.’s visit to Respondent‘s:géfiée
on December 14, 1989; the Department received a‘complaintk,

concerning Respondent’s behavior toward F.E. that day.

1 The Department’s own expert so testifed at hearing.

-~ Ay
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16.  The Departm i
,»Following-thé completion of the 1nvest1gatxon, it prepared and
submlttEd to a probable cause panel of the Board of_Medlczne a iﬁw
written investigative report. | - ‘ ’;";‘

17. The probable cause panel met on June 22, 15%0, to
consxﬁer whether there was probable cause to br;ng fornal charges 
agalnst Respondent. In attendance at the meet‘ng were prcbable
Cause panel members Dr. Rober* Katlms, who chaired the meetlng.
and Dr. Marilyn Wells. |

is. Prlor to: their vote, Katims and Wells took part in
kdlSCLSSlOR regarding the case. They both ;ndlcated durlng the k
discussion' that they had reviewed the investigative materials
with which they had been provided by thé‘Department. 4 i

13. TFollowing the conclusion of the dlSCUSSth, Katlmsk 
and Wells both voted to flnd probable cause. | | ’

20. Thereafter, an Admlnlstratlve Complalnt was 1ssued;

against Responder*

CONCLUSIONS OF LAW
1. The Board of Medi&ine (Board) is_étatﬁtorily
empowe#ed to take disciplinary action against a physician
'licensed to practice medicine in the State of'Florida based upén; 
.any cf the grounds enumerated in Section .58.331(1), Florida e
Statutes. | |
2. Where the disciplihary action sought is the

revocatlon or suspens;on of the phy51c‘an s lzcense, the prOOLk

| establlshlng the physician’s cu1l* must be clear and convincing.

See Section 458.331(3), Fla. Stat.; Ferris v. Turlington, 510
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'S0.2d 292 (Fla. 1987): Pascale v. Department of Insurancs, 525

'So.2d 922 (Fla. 3d DCA 1988). "The evidence must be of such

weight that it produces- in the mind of the trier of fact akiirm.

‘belief or conviction, without hesitancy, as to the truth'af’the,‘«

o~y

allegations sought to be established." Slomowitz v. Walker,k¢29
So.2d 797, 800 (Fla. 4th DCA 1983). i
3. Furthermore, the disciplinary,acticn taken mayebe

kbased only upeon the offenses specifically alleged in the

administrative complaint. See Kinney v. Department of State, 501

So.2d 129, 133 (Fla. 5th DCA 1987); Hunter v. Depar trent~éff]

'Professzonal Regulaclon, 458 So.2d 842, 844 (Fla. 2d DCA 1984).

4. In addxtlon, the admlnlstratxve compldlnt must have
been issued in accordance with the probable cause requlrements -

prescribed by statute and ruleQ See Klbler V. Department of

| Regulation, 418 So.2d 1081 (Fla. 4th DCA 1982) .

5. Section 455. 225 Florlda statutes, requires that
“{t}he detefmlnatlon as to whether probable cause exlstS‘shall be
made by a majorlty vote of a probable cause panel of the board“
and that the panel "shall be composed of board members, but not
‘more than one of the panel members shall be a lay,member."
| 6. Rule 21Méis.006, Florida Administrative Code,
‘reiterates the "majority vote" requirementkcf Section 455.2£§,
Florida Statutes. In addition, it provides, among,other*thihgs,
‘that "[e]ach prcbable cause panel shall be composed of three 
members, one cf whom may be a past boarad member who is not

currently appointed to the bocard and one of whom shall be aclay

member of the board.®

"'o\,\
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Rule 21M-18.006, Florida Administrative Code, the’probable cause
panel rmust do more than simply "rubber stamp" the recommehdation”‘
maﬂe ky the Department. "It is reguired to engage in an |
evaluative process and may find probable cause only 1f the

evidence it has considered reasocnably indicates that the’

violations alleged have actually occurred. See Kibler v.

Department of Professional Regulation, 418 So.2d at 1084.

8. In his motion to dismiss, Respondent alleges’that :
the;probablé cause panelkin the instant case was not convened in
accordénce with Rule 21M=-18.006, Flarida Administrative Code;‘k
- because it was comprised of two, not three, board membe:s,’
neither of whom was a layperson. The argument‘iS~unpersuasive,7 .

9. “Rule 21M-18.006(2) . . . does not say that a
pfobable’cause panel must meet as three members; but only thatia

panel be ‘composed’ of three members," one of whom must be a

layperson. Department of Professional Requlation v. Schoen; 11

FALR 812, B27 (Board of Medicine 1988). The evidence is
insufficient td,establish that the prbbable cause panel in the
instant case was not so composed. Respondent has merely sndwn' 
~that only two of the panel members attended the’pfobable cause ‘
panel meeting. Inasmuch as they both voizd to find probable o
cause, the absence of the third member‘of,the panélywas |
inconsequential, even if that panel member was a layperson.
There simply must be a "majaritykvote of a probable cause panel™”
to find probable cause. A unanimous vote is not required.
Moreover, there is no statutory or rule requlrement that the lay
S e
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meetlng and cast a vote.

10. In view. of the foregoing, the instant Amended
Adrministrative Ccmplaxnt should not be dlsm&ssed on the graund ‘d"
that the probable cause panel in ‘this case wasflmprcperly
convened. |

11. The further allegation is madekin Respondentfs 
motion to dismiss that the two members of the probable cause
panel who did attend the meetlng failed to engage in the requlred

~evaluative process before finding probable cause. The evldence;
however, demonstrates otherwise. It establlshes that bcth panel
' members considered the investigative report and discussed its
cgntentskprior to determining that’there was,prdbébleyééusefiny
the instant Case. ’ o

| 12; In view of‘the'foregoing, ihe instant Amendéd
Administrative Complaint should gggkbe,dismissed on the'graundf
that the prcbableycauSe panel in’the instant,case did not base

its finding of prcbablefcause upon an adeguate ccnsiﬁeratioh;of‘

evidence. -See Kibler v. Department of Professional Réqulatiéh,f
418 50.2d at 1084. |

13. The instaht Amended AdminiStrative Cemplaint‘
- charges that disciplinary action should be taken against :
Respondent because, durlng F.E.’s visit to hls offlce on- Décember
14, 1989, he engaged in conduct that violated Section 458.329,
Florida Statutes, and thus Section 458.331(1) (x), Florida
Statutes, as well, in éddition to Sectioh 458.331(1)(3), Fiorida;

‘Statutes.
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14. Section 458.329, Florida Statutes, provides as

follows:

The ophysiclan-patient relationship is
founded on mutual trust., Sexual
miscenduct in the practice cf medicine
means violation of the physician-patient
relationship through which the physician
uses said relationship te¢ induce or
attempt to induce the patient to engage,
or to engage or attempt to engage the
patient, in sexual activity outside the
scope of the practice or the scope of
generally  accepted ‘examination or
treatment of the patient. Sexual
misconduct in the practice of med1c1ne
is prohibited. :

15. ©Section 458.331(1)(j) and (x), Florida Statutes,

provide as follows:

(1} The followlng acts shall canstltute
grounds for which disciplinary actions
specified in subsection (2) may be
taken: ‘

* * - . -

(3)  Exercising influence within a
patient-physician relationshlp for
purposes of engaging a patient in sexual
activity. A patient shall be presumed
to be incapable of giving free, full,

and informed consent to sexual act1v1ty,
with his physician. ;

* * *

(x) Violating any provirion of this
chapter, . a - rule of -the board or
~department, or a lawful order of the
board or department previously entered
in a disciplinary hearing or failing to
comply with a lawfully issued subpoena.

16. The proof adduced at hearing is insufficient,to 
establisﬁ that; in his dealings with F.E. on December 14, 1989,
Respondent’engaged'in sexuél misconduct in violation of the
foregéing statutory provisions as alleged in'thé instanﬁ Aménded 

Administrative Complaint.
Yeudol a2



"17. The ev1dence reveals that Respondent’s exam;na*xon
of F. E.kwas in accordance with generally accepted med1ca1 |
standards. While‘he did lift up the leg of F.E.’s panties andw;
pne:eby did "expuss {her} genritals,™ it was neceésary io:‘nim‘;e
~do so in order to’cémplete his examination df‘F.E.

‘ 18. Furthermore,~at no time during her’viéit io his 
~¢ffi¢e'that day‘did Respondeht'“(take F.E.’s] faée into his
'hands, {tell] her he loved her,'and‘{blbw‘hér] a kiss" as charged‘
in the instant Amended Administrative Complaint. ; | |

'19. The only thing that Respondent did or said“du#inq:
the visit that was of questionable propriety was to remark, thle
'ihspécting the area around F.E.’s groin;'scmething to the’effect'
that she was the prettiest woman in the wdrld. While,thié-ramark
mayfhaVe been illwadvised’ the’evidencé does nct,demonstratéfﬁhét
1“ was made for the purpcse of LnduCIng F . to engage in'sexﬁal
' act1v1ty. Respondent nelther dld nor said anythlng else durlng
the visit to suggest that such was his motive or intent.
Accordlngly, as thoughtless and lnsenSLtlve as the remark may
have been, it has not been shown that its utterance~cpnst1tuted a
vxolatzon of either Sectlon 458.329, Florida Statutes, (ahd’
therefore, derlvatlvely, Sectlon 458. ;31(1)(x), Flcrlda Statu es)
or Section 458.331(1)(3j), Florida Statutes, given ;he o
Department’s failure to establish that the remark was the product
of an effort on Respondent’s part to have F.E. participéte ih
sexual activity. ’ |

20. 1In view of the foregoing, the instant Amended

Administrative Complaint should be dismissed in its entirety on
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the ground that the provf iz insuificient to establish that
Respondernt committed the offenses described therein. 4

RECOMMENDATION

Based vpcor the foregiing Findings of Fact ang

V9]

Conclusions of Law, it is hereby
RECOMMENDED that the Board of Medicine enter a final

order dismissing the instant Amended Administrative Complaint in

its entirety.

DONE AND ENTERED in Tallahassee, Leon County, Flcrida,k

this < day of December, 1991.

STUART M. LERNER ' r
Hearing Officer ‘ e
Division of Administrativekxearings
The DeSoto Building i
1230 Apalachee Parkway e
Tallahassee, Florida'32399~1550~'j
(904) 488-9675 | ‘

Filed with the‘CIerk of the
Division of Administrative Hearings
this day‘of‘December, ls91.

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS:
ALL PARTIES HAVE THE RIGHT TO ‘SUBMIT
WRITTEN EXCEPTIONS TO THIS RECOMMENDED
ORDER. ALL AGENCIES ALLOW EACH PARTY AT
LEAST 10 DAYS IN WHICH TO SUBMIT WRITTERN
EXCEPTIONS. ~ SOME AGENCIES ALLOW A
LARGER PERIOD OF TIME WITHIN WHICH To ,
SUBMIT WRITTEN EXCEPTIONS.  YOU SHOULD
CONTACT THE AGENCY THAT WILL 1SSUE THE
FINAL ORDER IN THIS CASE CONCERNING
AGENCY RULES ON THE DEADLINE FOR FILING
EXCEPTIONS TO THIS RECOMMENDED ORDER.
ANY EXCEPTIONS TO THIS RECOMMENDED ORDER
SHOULD BE FILED WITH THE AGENCY THAT
WILL ISSUE THE FINAL ORDER IN THIS CASE.
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