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February 18, 2011

CORLISS AL RUPP, M.D,

¢/o Brandon Perkins, Lisq.

The Powell Law Firm, P.A,
18001 Old Cutler Road, Suite 525
Palmetto Bay, FL 33157

Re:  Corliss A, Rupp, M.D,
ME 86724

Dear Dr. Rupp:

With regard to the sction by Florida Department of Health, i has been delermined
that Dr. Rupp was without fault. The Department of Health required Dr. Rupp to
take an administrative action of which she was unaware and which was therefore
impossible for her to take. Nothing having to do with this matter concerned or
reflected in any adverse manner Dr. Rupp’s care of her patients. Dr, Rupp is a
physician with an unblemished disciplinary record. The Florida Department of
Health/Board of Medicine hag withdeawn its “Letler of Concern” in all respects and
asks that it be treated as though it were never issued.

Sincmnly

fjmy G c‘i’hemon, I
Execpfive Director

)fﬁ”}% // 70 %ﬁf@?‘/ / 7 |

cor Brett C, Powell, Fsq.
Michael R, Barnes, Esq,

Mission Statement; Promote, protect and improve the health of all people in § Torids

4052 Bald Cypress Way, Bln CO3, Tallnhussee, F1L, 32399.3253
ww.dohstateTus/fmgn
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Charlie Crist : Ana M. Viamonte Ros, M1, M.P,R,
Governor - State Surgeon General

- October 28, 2008

Corliss A, Rupp, M.D. _ Via Overnight Delivery
3134 Turf Terrace

Snellvilte, GA 30078

RE:  Corliss A, Rupp v, Department of Health
DOH Case Numbers,: 04-35830 and 05-3247

Dear Dr. Rupp:

Please be advised that the Third District Court of Appeal issued a decision in the above-
referenced case on July 18, 2007 in which it was determined that:

With regard to the action by the Department of Health against Dr. Corliss Rupp, Dr,
Rupp was without faylt. : . ‘ ‘

The Florida Department of Health required Dr. Rupp to take administrative actions of
which she was unaware, and which were therefore impossible for her to take,

- In response to the appellate opinion, the Florida Department of Health has withdrawn
Its “Letter of Concern” in all respects and It is being treated as though ¥ were never
issued. Further, the Florida Department of Heaith acknowledges that Dr, Rupp is a
physician with an unblemished disciplinary record, ‘Nothing having to do with this
matter concerned Dr. Rupp’s care and treatment of her patients.

As of the date of this letter, the department’s files, including the public Practitioner
Profile, have been updated and reflect no disciplinary actions against Dr. Rupp.
Information regarding this disciplinary action will be retracted from any National Inquiry
Database to which the Florida Department of Health/Florlda Board of Medicine may
have reportad,

Kathiyn €, Price

Deputy General Counsel

Florida Department of Health

Very truly yours,

4052 Bald Cypress Way « Tallahasges, FL 32399
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STATE OF FLORIDA TY GLE
o~
BOARD OF MEDICINE CLER&W“& %
DATE "'{‘gfb'*\
CORLISS A. RUPP, M.D.,

Petitioner,
VS, DOH CASE NO.:2004-35830
DOAH CASE NO.:0B-1933FC
LICENSE NO.: ME0086724
DEPARTMENT OF HEALTH, M.D.,

Respondent.
/

ORDER CORRECTING SCRIVENER’S ERROR

THIS CAUSE originally came before the Board 'of Medicine
{Board) on August 15, 2008, in Orlando, Florida, for the purpose
of considering a Settlement Agreement (attached hereto as
Exhibit A) entered into between the parties in this cause. The
Final Order filed in this‘matter On September 3, 2008, contained
a Scrivener’s Error in the License Number for the Petitioner in
this matter. The License Number set forth in the Final Order was
MEOQO66823. The correct License Number for the Petitioner is
M80086724. No additional changes are made to the Final Order
filed in this matter on September 3, 2008,

This Order shall take effect upon being filed with the

Clerk of the Department of Health.



DONE AND ORDERED nunc pro tunc to September 3, 2008.

BOARD OF MEDRICINE

(% Wl

Farry WEPherson, Jr., Exebutive Director
For Fred Bearison, M.D., CHAIR

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing Order has been provided by U.S. Mail to Corliss Ann
Rupp, M.D., 137 Maracaibo Lane, Cudjoe Key, Florida 33042; to
Michael R. Barnes, Esquie 801 Whitehead Street, Key West;
Florida 33040; to Susan B. Harrell, Administrative Law Judge,
Division of Administrative Hearings, The DeSoto Building, 1230
Apalchee Parkway, Tallahassee, Florida 32399-3060; and by
interoffice delivery to Ephraim Livingston, Department of

Health, 4052 Bald Cypress Way, Bin #C-65, Tallahassee, Florida

32399-3253 this < day of | ubl/ , 2009,

ol Sk
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STATE OF FLORIDA QEPW&?‘;%%W
BOARD OF MEDICINE sk ol
CORLISS A. RUPP, M.D., ‘\E_hm-f?QfL
Petitioner,
vs. ‘ DOH CASE NO.:2004-33830

DOAH CASE NO.:08-1933FC
LICENSE NGC.: MEO0CE6823

DEPARTMENT OF HEALTH, M.D.,

Respondent.

/

FINAL CRDER ACCEPTING SETTLEMENT AGREEMENT

THIS CAUSE came before the Board of Medicine (Board) on
August 15, 2008, in Orlande, Plorida, for the purpose of
considering a Settlement Agreement {attached hereto as Exhibit
A) entered into between the partieg¢ in this cause. Upon
consideration of the Settlement Agreement, the documents
submitted in support thereof, the arguments of the parties, and
being otherwise fully advised in the premizes,

LT I8 HEREBY ORDERED AND ADJUDGED that the Setilement
Agreement as submitted be and is hereby approved and adopted in
cote and incorporated herein by reference.

Accordingly, the parties shall adhere to and abide by all
the terms and conditions of the Settlement.

This Final Order shall take effect upon being filed with

tnne Clerk of the Depaftment of Health.
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DONE AND ORDERED this /- _ day of Lt ,

r

2008,

BOARD OF MEDICINE

nerson, Jr., Exfeutive Dfcector
For ROBERT CLINE, ¥.D.,/CHBIR

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing Final Order has been provided by U.8. Mail to Corliss
Ann Rupp, M.D., 137 Maracaibo Lane, Cudjoe Key, Florida 33042,
to Michael R. Barnes, Esquie 801 Whitehead Street, Key West,
Flérida 33040; to Susan B. Harrell, Administrative Law Judge,
Division of Administrative Hearings, The DeSoto Building, 1230
Apalchee Parkway, Tallahassee, Florida 32399-3060; and by
intercffice delivery to Ephraim Livingston, Department of

Health, 4052 Bald Cypress Way, Bin #0-65, Tallahasses, Florida

32399-3253 this éﬂr‘% day of Q\,c‘(\%@mk}l?f, 2008.
Coglfdudens

Degialy A0 Clerk

e
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Sanford, Crystal

11 /78

From: McPherson, Larry )

Sent: Wednesday, August 27, 2008 2:54 PM

To: BL MOA Management Team

Ce: Sanfard, Crystal: Prine, Chandra; Gray, Melinda; Trexier, JoAnne; Nelson, Gloria J; Tayior,

Natafle: 'Ed Tellechea'; Sanders, Sylvia (MQA)
Subject: Board of Medicine Delegation

Citizen Regulators,

Buring my absence on Thursday, August 28, 2008, through Manday, September 8, 2008, Board of Medicine Executive
Diractor suthority is delegated to Crystal Sanford, CPM, Program Operations Administrator, 245-4132,

Larry MePherson
Exscutive Director
Board of Medicine
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dug 7 2008 12:0%

DEPARTMENT DF HEALTH -
| CORLISS A, RUBR, M.D,
Petithaner,

DOH Case o, 2004858

DEPARTMENT OF HEALTH, o
‘Respondent, ‘

riss A, Rupp, M.D., refesred t a2 the *Petitioner,” and e
Health, raferred o a8 "Department” stipulete and agree to tha foliowing
“Agragment” in this matber,

{
i
!

i
|

{z){b& g m.suaxkx}, Rarlds St
Ity ﬁrmm, and imposing &n sdministeative fine of $500,

BGifG that & Final order be gntepsd ﬁ!:}th&t Dy, WW&W

Health maﬁing the Administrative Law Judge’s Recommerded Order, w

{

f; Patitioner appealed the Respondent’s final order to the Third DI
Court

Koy Tons wrifmmant () vhsongs your o3 N, [T &0 {

Lgd 95721 gese g ony

STATE OF PLORIDA TR -6

: 20
Y. - DOAH Case/Ne. mmsgm

T

" h. On or about March 25, 2006 & Rammmenmoma!wmn
&sne

providing for m@ejssuarfw of &
i C
%

. On June 20, 2006 & finel order was flled with tha Deﬁaftment

[

02-22-2011 12/78
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4, On July 18, 2007, an opinion from the Third District Court af Appeal in

case numb&r 3D06-1769, Cotliss A, Rupp, M.D., vs, Department of Health wa
reversing tme final order and remanding the case with instructions that jud
be entered in Dr. Rupp's favor.

5. ;On August 2, 2007, the Third District Court of Appesl g

s flled

gment

ranted

Appel!antlpktitjoner’s mation for sanctions only as to an award of -attomey's fees in

favor of apf;ei!ant and remandad to the lower tribunal to fix the amount.

&, Oh August 28, 2007, the Third E)qstnct Court of Appeal entered s

mandate in 'furtherance ¢f their August 2, 2007 opinio

7. On January 3, 2008, Petitioner filed & motion for awarg of attorney’s

fees ang co:%t.é in the Division of Administrative Hearings,

8. On Aprit 10, 2008, Respondent forwarded g2 letker o the

Administrative Law Judge indicating that pursuant to & March 6, 2008 hear

ng the

parties were to engage in settlement regotiations, unfortunately the setfiement

negotnatmns were unsuccessfu .and Dwvisioh of Administrative Hearmg? cage

numbear OB«IQBSFC wag established,

g, g On April 18, 2008, an Administrative Law Judge was assigned, j
case Corﬁss A, Rupp, M.D., vs, Department of Healtnh case number 08 1933

establishad; ' R

1

nd the

C, was

10, © On May 18, 2008, Administrative Law Judge Susan B. Harrall 7ntered

an order Iim ting the attomey fees to those fees tncurred after the fil Ing

of the

Reccmmen;ied Ordar of March 29, 2007, and the mandate of the Third District

Rupp foos sentfemode (5) 2

24 d 4572 0067 2. Ay

13778
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Court of Appeal issuad on August 28, 2007, The order of the Third District Court

of Appeal md notinciude an award of tosts; thus, costs ware to not be considered

in the prmeedmg The order ardered the parties to advise the Admimstmive Law

Judge of ava iabte detes for o final hear! ing onthe amcunt of attorney's fees to be
l

awarded, :

1,1. A hearmg was set far July 16, 2008 ar 9:00 am in Key West Flo rida.
12,1 OnJuly 15, 2008, Petitioner and Respondent entered into a seftlement
Agreemeniz, thus gliminating the need for a hearing to set the amount of atiorney’s

fees to be | ;awa rded.

13, The parties agree that the Stipulated Disposition in this caselis fair,
approprl ate ang acceptable to the parti es.

1 Respondent agrees to pay Petitioner $40,389.00 in full and final

settiement of this action for the award of attorney's fees related to case number 08«
1933FC,

2, | i The Department agrees to provide Petitioner a letter stating;

With regarcﬁ to the action by the Department of Mealth, it has been determined that Dr.

Rupp was Wlthout fault. The Department of Heaith required Dr. Rupp to take an
adm! mstrattve action of which she was unaware and which was therefore impossible for
her to take.. Nothing having to do with this matter concerned or refiacted | in any adverse

marner, Dr, Rupp’s care of her patients, Dr. Rupp is & physician with an unblemished

Rugg) feas sittlument 5) 3

£0°4 (8520 8002 g 2oy
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discip%inaryﬁ record. The Florida Department of Mealth/Board of Madicine has Withdrawn

Its “Letter of Congern® in all respects and asks that it be treated as though it were never
lssuea,

1. l aamggm: Petitioner is not required to appear before thf Board
at the meetmg of the Board where thls Agresment Is considerad,
2

B ise of Agreep

v;__. Petitioner and Responderit agree, [for the

purpose ci’ avolding further acfmmsstraﬁve action with respect to thig Cause,

executes mis Agreement. Respondent agrees t support this Agreement at the

time it s ;presented to the Board angd shall offer no avidence, testmony ot
argumaent that disputes or contravenes the terms of the agreemant,
3.

: = Upon the Board's
consideratzon and or adoption of this Agreement, the parties hereby agrae that
with the exceaﬂon of ai:tomeys fees noted above, the parties will bear thelr own
attorney's g‘ees and costs resulting from prosecution Of defense of this atter,
Petitioner fwaives the right to zeek any attorneys feas or costs fram the
Departmenp and the Board In connection with this matter,

4

, ‘ £ WERER ~ Updri e Board's adopt 7\ of thig
Agreement,‘Pebtloner expressly walves all further procedyral Steps and expressly walves

all rights to: seek jud:c:a review of or to otherwise challenge or contest the validity of the
Agreement and the Final Order of the Board Incorporating saig Agreement »

Rupy foes wiltenept 5y . 4

POd Siz0 asoz g any

l 15478
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M.D,

Befors me, personally eppesred  ( lodeso A Bugup, M. D,
identity Is known to me by _vivess e ens . (type of identificats
who, under path, acknowdadges that his/her signature appears abova,

Corliss A. Rupp,

Sworn to and subscribed before me this 27 day of
: ) s R F TR Cod ';.. y ey

My Commission Expires:

APPROVED this ___ day of

Ana M. Viamonte Ros, M.D., M.p.H
. State Surgeon General

whosa
) and

Rupp Fezs seaiomynt { 54

30°d L87C0 800z ¢ #ny

16778
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' M ANDATE
DISTRICT CO U.RT' OF APPEAL OF FLORIDA
THIRD DISTRICT
DCA# 3D06-1760 ‘

CORLISS A. RUPP, M.D,,

V8.

17778

DEPARTMENT OF HEALTH,

This canse having heen brought {0 this Court by appeal, and afer due

consideration the Court having issued its opinion;

YOU ARE HEREBY COMMANDED that such farther proceedings be had
in said canse in sccordance with the upinion of this Court attached hereto and
incorporated s part of this arder, and with the rules of procedure and laws of the State of

Florida,

Case No. DOAH 05-3242PL, DOH 04.35830

WITNESS, The Honorale DAVID M. GERST EN, Chief Judge of said

District Court and seal of said Court at Miami, this day August 28, 7007,

o
£ rrugfh o on

MR \é?‘t‘ﬁkk{}“". p
B s g Tl
" gy *
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- Thivdy Bistrict Court of Apypeal

State of Florida, July T erm, A.D, 2007

Opinion filed July 18, 2007,
Not final unti} disposition of timely filed motion for rehearing.

18/78

No. 3D06-1769

|V B L TSV A A L P g Ua-124

Corliss A. Rupp, M.D.,
Appellant,
vS.

Department of Health,
Appeliea,

An Appeal from the State of Florida, Department of Health,
Hicks & Kneale, and Breti C. Powell; Michael R. Barnes, for appellant.

Philip-Monte ¢ Tallahassee), for appellee.

Before RAMIREZ, CORTTNAS, and ROTHENBERG, 11,
RAMIREZ, J,

Dr, Corliss A. Rupp, M.D. appeals o this Count the Florida Department of

Health, Bowd of Medicine's Crder, which imposed cenain penalties on Dr. Rupp
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 for her failure to repon timely an administrative disciplinary action 1aken against

her In the State of Virginia, We reverse, finding thet the Board's punishment is

inappropriate because i punishes Dr. Rupp for fajling to do something which the

Order itself admits was impossible to do. Moreover, we find that the Board erred

in adopting the findings and recommendations of the Administrative Law Tadge’s

19778

WEfioﬁe-diiéf’f{écégﬁiénc‘i“ég'ﬁrdé;: without ézmii%iig Dr. Ry pp the opportunity ta be

heard.

Dr. Rupp has twenty vears experience as a medical doctor and is 4 practicing

psychiatrist with an unblemished record. Whep the subject events too}c place, Dr.
Rupp was & sole practitioner providing psychiatric care 1o the pabr of the Floridg
Kevs.,  Before moving her practice there, Dr. Rupp worked with a company
providing her services on a temporary hasis, which required her 1o- become
licensed in & number of states, including Virginia, Georgiz and Floride. She
contracted with an Atlanta-based firm, Danjel and Yeager, whith was responsible
for ensuring that Dr. Rupp’s medical licenses remained current. . Among Danie)
and Yeager's responsibilities was ta noiify t‘ée various states in which Dy, Rupp
was licensed of Ir, Rupp’s address changes,

~In March 2003, Dr. Rupp moved 1o Florida and subsequently advised the
Swate of her change of address in April 2003, Dr. Rupp also requested thay Danjel

and Yeager notify the Sate of V irgimia of this addresy change. However. Danjel

2
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and Yeager failed 10 notify the State nf Virginia of Dr. Rupp's change in address,

In carly 2004, Danie and Yeager closed their Atlanta office without notifying Dr.

Rupp. As of July 9, 2004, D, Rupp’s official address on file with the Virginia
Beard of Medieine was 8010 Roswell Road, Suite 320, Atlanta, Georgia, 30350,

which was the address of the defunct Daniel and Yeager firm,

20178

Dbr Ru;:;p gﬁbseﬁuent%y leamned thay ¢}

e Virginia Board of Medicine charged

and convicted her in absentia of violating Virginia's statutory requirement 1o
advise the Virginia Board of Medicine within thirty days of any address change.
In its August 18, 2004 Order, the Virginia Board of Medicine concluded that Dr.
Rupp failed 10 provide the required notification and ordered her to pay a §1,500.00
monelary penalty. Because the Virginia Board of Medicine continued w0 use the
Daniel and Yeager address in rving to contact Dr. Rupp, Dr. Rupp was not
notified of the Virginia disciplinary action until almost two months afler ifs

conclugion.

On October 11, 2004, Dr. Rupp received a leer in a plain envelope al her

Floride address. The letter, dated September 22, 2004, and addressed to Dr. Rupp-

avthe Adanta address, was from ihe Virginia Compliance Unit of the Depariment
of Health Professions referring 1o the Virginia Fina) Order This was the first time
Dr. Rupp became aware of the V irginia disciplinary action, Dy, Rupp physically

did not receive notice of the disciplinary action taken against her wnll almost two
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months afier the order was emered. She provided notice 1o Florida’s Deparoment
of Health within thirty days of the date that she received notice from Virginia,

On November 2, 2004, the Florida Board of Medicine advised Dr. Rupp thar

the Board was initiating an investigation inte her failure to notify the Board of the

Virginia  disciplinary actjon. Dro Rupp attended hearing before ‘the

21178

: . Q . .

- Adminisirative Taw Judge to answer the Fiorida Board of Medicine's complaint.

After the Judge entered its Recommended Order, Dr. Rupp filed a timely

Response. The Response did nat contain any exceptions 1o the J udge’s findings of

- facts or conclusions of law, but contained legal arguments challenging the

propriety of the Judge’s recommended disciplinary action. |

The Board held o hearing on June 2, 2006, supposedly (o conduct the
Board's de novo review of the record ang Recommended Order in Dr. Rupp’s
case.  Pursuant {o the Board's conclusion that Dr. Rupp's Response was an
exception rather than a pleading, the Board refused to allow Dr. Rupp or her
counsel to  address the Board regarding the propriety of the Judge’s

recommendations.

The Board adoped the Judge's findings of fact. The Judge’s Recommended
Order specifically smes in paragraph 20:

20. Dr. Rupp physicafly did not receive notice of disciplinary action
teken against her until wimost two manths afier the oeder was emerad
Therafore, she could not have notified the Department within 30 days
of the date the order was entered. She did provide notice 10 te
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Depariment within 30 days of the date that she received notice from
Virginia.

On June 19, 2006, the Board issued its Final Order imposing 2 $500 administrative
fine against Dr. Rupp. It further stated that a fetter of concern would be issued {o

Dr. Rupp by the Board, and it imposed $10.3 18.1% in costs 1o be paid by Dr. Rupp

22178

Wit oie year from the date of the Final Order This appeal Tollowed

b3 3 LI}

VTR e st o TV, s oW Teviews 3 10Wer Cour's

interpretation of a statute de novo. See Romine v. Fla, Birth Related Neurological

Injury Comp. Ass'n., 842 So. 2d 148 (Fla. 3ih DCA 2003), Furthermore, an

agency abuses its discretion when it ignores findings of fact haged upon competent

substantial evidence. See Sirickland v, Florida A & M Univ. 799 Sa. 2d 276, 277
(Fla, 1st DCA 2001,

First, Dr. Rupp conterids an appeal that the Judge’s Recommendeg Order ig
invalid because it Imposes sanclions on her for faiivre 10 1ake actions thay the Order
acknowledges were irpossible to perform, We are in complete agreement with Dr.
Rupp on this issue.

Flarida law is clear thar the law does not impose penalties upon an

3

individual for fafling to take certain actiong which it is physically impossible for

that individual vo take, See Shevin v Int) Inventors, Inc., 353 8o, 2d 89, 93 (Fla.

i@?'f}(%ma}idating regulaiory statvle due 10 Mg “substaritia} mpossibility of

complisnce™); Ford state, 801 So. 24 318, 32 Fla 1w DCA

=y
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2001)(“[R]Jequiring the stmte to prove which crime ceused # defendant 1o flee
‘'would place upon the State an impossible burden (o prove that one charged with
multiple violations of the law flad snlely because of his consciousness that he

committed one particular crime.’ ") Aspen-Tarpon Springs Lid v, Stuart, 635 So.

24 61, 67-8 (Fla. Ist DCA 1994)(finding that regulalory scheme constityted an

~ unconstitutional taking because it prohibits landowners’ use of their property

unless the landowner satisfies impossible requirements): Freeman v. Freeman, 615

So. 2d 225, 226 (Fla. 5th DCA 1993)“{Wle hold that in the context af child
support modification, the vequirement that the change of circumstances is
permanent does not require a showing that the change is forever, That would be an

impossible burden because no one can testify to the future; ") Tndian {rail

Homeowriers Ass'n.. Inc. v Roberts, 577 So. 2d 998, 999 (Fla. 4th DCA

1991)(“..a party capmot be required fo do the impossible."); Abbey Park

Homeowners  Ass'n. v, Bowen, 308 8o, 24 33, 555 (Fla. 4th DCA
1987)(reversing order granting injunction because “Abbry Park does not have the

ability to comply with the injunction, and therefore, the injunction is improper.™;

Ivaran Lines. Inc. v. Waicmarn, 461 So. 24 123,125 (Fla. 3d DCA 19841 (“The law

does not require the performance of impossibilities ag condition 10 assertion of
acknowledged rights, and if 4 statwle requires performance of something which

caniot be performed, the court may bold it inoperative ™),

L
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Here, the Judge's Recommended Order is incorrent because it sesks to

impose lability upon Dr, Rupp for not doing what was impossible for her 1o de.

The Recommended Order specifically finds that Dr, Rupp should be punished for

failing to do that which the Judge’s own Recommended Order specifically

acknowledges could not be done. The Recommended Order thus seeks to punish

24178

Dr. Rupp for non-compliance with the notification requirements of section

458.331(D(kk), Florida Statutes, despite the fact that Dr. Rupp was physically
unable to comply with thege requirements. It simply defies Iagié that Dr. Rupp's
noncompliance with the notice requirements would not be excused when she did
not know, nor could she have known, that the Virginia action had taken place,

Second, Dr. Rupp contends that the Board erred in failing to conduct 2 de
nove review of the Judge’s recommended order. Dr. Rupp is correct that the
Board was required 1o conduct a de novo review of the record in this case which,
by its own admission, it did not do.

Pursuant 1o section | 2057, Florida Statules (2006), the Board of Medicine is
required to conduet 2 de novo review of the Iudgé’s findings of fact and Jaw in
determining w}.a”g{her or not & recommended penalty g approprisle.  See §
120.57(k), Fla. Star. (*All proceedings conducted under this subsection sﬁaii be de
novo.™). The Board's admitted failure 1o conduct this review constitutes a materia)

error in proceduse which made ft impossible for Dy. Rupp 10 obtain & fajr hearing.

~1
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See § 12068(7)(c), Fla. Stat, (reversa) of agency decision or dismissal of case
required where “{thhe fairness of the proceedings or the correctness of the action
may have been impaired by & material error in procedure or a failure to follow
prescribed procedure.”),! Furthermare, prior to the hearing, the parties were

provided with “Instructions For Recommended Orders (No Exceptions)”, which

25/78

read as follows:

Statuies. Therefore, Dr. Rupp was entitled 1o present }

THE PURPOSE OF THIS PROCEEDING 18 TO CONSIDER THE
RECOMMENDED ORDER ISSUED BY THE ADMINISTRATIVE
‘LAW JUDGE IN THIS CAUSE. NO NEW EVIDENCE WILL BE
ADMITTED BECAUSE THIS FROCEEDING 18 NOT [sic] A DE
NOVQ REVIEW. 1T MUST BE CONFINED TO THE RECORD
TOGETHER WITH THE RECOMMENDED ORDER. THE
RECORD CONSISTS OF NOTICES, PLEADINGS, MOTIONS
AND RULINGS BY THE ALY, EVIDENCE ADMITTED (THE
TRANSCRIPTS AND EXHIBITS), MATTERS OFFICIALLY
RECOGNIZED; EXCEPTIONS AND RESPONSES THERETO, IF
ANY,

Thus, the instructions. erroneously declare (hat the hearing is not a de novo review,
while stating that the full record before the Judge would be reviewed.
Mere, the Judge specifically found that il was physically impossible for D,

Rupp 10 have complied with the requirements of section A5B33 (1K), Florida

W ATguments &s 1o why this

) § g . . - __— . . L,

In addition, at the hearing itself, Board Chaitman Dr. Zachariah clearly explained
“[1}his hearing is being conducted pursuant 1o 120.569 and 120.57(1) of the Florida
Statutes. ... No new evidence will be admitted because this is & de novo review. It

must be confined 10 the recor, together with the Recommended Qrder.™ (App. A-
2,p.4). '
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finding did not Justify punishment, Because Dr. Rupp was entitled 10 2 de novo
review of the record in this case. and because the Board ondisputedly did not
conduct such a review, the Board’s failure in this regard requires reversal, See .§
120.68(7)(c), Fla. Stat. {"The court shall remand a case to the agency for furthey

procesdings consisient with the court’s decision or set aside agency action, as

26178

' appropriate, when it ﬁ;ds“iﬁétw,.. The fairness of the proceedings or the correciness

of the action may have been impaired by 2 material error in procedure or a failure

to follow prescribed procedure.); Dep*t of Hishway Safete & Motor Vehicles v,

Stenmark, 941 So, 2d 1247 (Fla. 2d DCA 2006)application of improper standard
of review in admiﬁim&tﬁwe action constittes & departure from the essential
requirements of the Jaw which requires reversal),

Dr. Rupp did nat file “exceptions” becanse she recognized that the Judge’s
findings of law and fact were accurate, as she tried to explain at the hearing. She
does not dispute the sequence and uming of evemis as detgiled in the
Recommended Order, and she does not take issue with the Judge's conciusion of
Jaw that “[sjubseetion 458,331 (DUkK}, Florida Statutes, does not provide that notice
must be given within 30 da_\;;‘a’}f r&cezpmf the disciplinary action, but within 30
days of the action being taken” D Rupp could not have filed an “exception” (o

these findings and conclusions because she did not disagree with the Judge's

B
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findings of fact or conclusions of law. As such, Dr. Rupp sought 2 de novo review

of the Judge's recommended penalty,
It is undisputed that Dr. Rupp timely responded to the Department’s
motions. Therefore, there was no reason why the Board denied Dr. Rupp the

opportnity to be heard at this hearing, Instead, the Board made it clear that it

intended fo adopt the Judge’s order without conducting the required examination.

Various board members refused Dr. Rupp her right to be heard on the procedura)
basis that her challenges were untimely filed exceptions to the Judge's findings of
fact. Moreover, the Board refused to allow Dr. Rupp t0 be heard on the issue of the
impropriety of punishing Dr. Rupp under the facts of this case. And finally, the
Board decidéd the issue of imposing a cost Judgment against Dr. Rupp withowt
allowing Dr. Rupp any opportunity to be heard,

The Board’s fajlure 1o follow its own procedure a5 mandated by statute
denfed Dr. Rupp her right 1o due process and resulted in an unjust punishment,

See LB, v. Dep't of Children & Fam, Servs., 768 So. 24 1060, 1064 (Fia,

2000)(due process requires fair notice and a real Opportunity to be heard and
defend 1 an orderly procedure before Judgment is rendered); Curbela v, Ullman,
571 So. 2d 443, 445 (Fia, 1990)(violation of the due process guarantee of notjce

and an opportunity 1o be heard renders a judgment veoidl  Armesto v, Weidner,

815 So. 2d 707, 79 (Fla. 3d DOA 1992)(staie agency viglues a person’s due

g
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process rights if it iguores rules promulgated thereby which affect individual
rights). Here, the Board violated Dr. Rugp’s right to due ;;xmcsss by refusing her

the opporumity to present her case. Seg Rvan's Fumiture Fxeh. v. MeNair, 162

Sa. 483, 487 (Fla. 1935)(“In observing due process of law, the Opportunity to be

heard must be fall and fair, not merely colorable or ilusive.”); Haigh v, Plannine

o R bt g e
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Bd. of Town of Medfield. 940 So.2d 1”30 (Fla. Sth DCA ”006)(tr1a1 court’s entry

of a final judgment establishin & a foreign judgment without an evidentiary hearing

or trial violated judgment debtor's due process rights); Cook v. Ciry of Winter

Haten Police Dep't 857 So. 24 492 (Fla. 24 DCA 2003 edreuit cour, acting in fe
appellate capacity, violated petitioners’ due process rights in refusing to consider
evidence presented in Jate-filed appendix to petition),

Because the Board failed 1o allow Dr. Rupp mn oppartunity to present her
case to the Board, and instead adopte& the Judge's Recommended Order without g
de novo review of that order, the Board violated Dr. Rupp’s right 1o due process,

The resulting Final Order cannot stand because it imposes seriows disciplinary

~penalties-on Dr. Rupp for her fuilure to dg what the Order itself FECOETIZEs. WaS. . .

impossible,
In sum, given that Dr, Rupp was sanctioned Tor a failure to take actions
which were admiy ed? impossible 10 lake, we reverse (he Department of Health,

erd of Medicine’s Final Order and remand the case for entry of judgment in Dy,

L.
Yt
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Rupp’s favor, thereby disposing of this marier in it entirety and a\wi’cﬁﬁg apother
hearing?  We further comment thal this case has been o shocking waste of
evervone's resources. Dy, Rupp is 2 physician with an unblemished record
providing services to the poor, who toak the step of hiring a ﬁrm to keep her

ticenses current, and yet was disciplined for not doing the impossible. The Florida

’Depa:%;{;gi ofHealth,BlmrdofMedmm&,shou!d be encouraging other physicians

to do what Dr. Rupp has heen doing. The Department, afier all, has the traditionaf
mandate of providing primary medical care for the poor. It should exercise better
Judgment in deciding whether o file such a frivolous case and instead focus its
é-n.ergies on tracking down and disciplining these physicians who truly deserve
punishment,

Reversed and remanded with instuctions that judgment be entered in Dy

Rupp's favor,

* See § 120.68(7)(c], Fla, St (“The coun shalt remand a case to the agency for
further Proceedings consisient with the court's decision or set aside agency
action, as appropriate. when it finds that...[tThe faimess of the proceedings or the
correciness of the action may have been impaired by a maeria) error in procedure
or a failure 10 follow preserihed procedure, ) (emphasis supplied),

iz



