Final Order No. DOH-10~]923-S -MOA
FILED n,mmo—
STATE OF FLORIDA ; Depargen ealth
BOARD OF MEDICINE . _J__Eib‘m
Deyty Agency Clerk
DEPARTMENT OF HEALTH,

Petitioner,

vs.
DOH CASE NO.: 2006-01633
LICENSE NO.: ME0016595

JOSE L. VIVO, M.D.,

Respondent.

/

FINAL CRDER

THIS CAUSE came before the BOARD OF MEDICINE (Board) on
August 6, 2010, in Orlando, Florida, for the purpose of
considering Respondent’s offer to voluntarily relinquish his
license to practice medicine in the State of Florida. (Attached
hereto as Exhibit A.) Said written offer of relinquishment
specifically provides that Respondent agrees never again to
apply for licensure as a physician in the State of Florida.

Upon consideration of the written offer of voluntary
relinquishment, the charges, and the other documents of record,
and being otherwise fully advised in the premises,

IT IS HEREBY ORDERED that Respondent’s Voluntary
Relinquishment of his license to practice medicine in the State
of Florida is hereby ACCEPTED, and shall constitute discipline

upon Respondent’s license.




This Final Order shall take effect upon being filed with

the Clerk of the Department of Health.
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DONE AND ORDERED this day of

2010.

BOARD OF MEDICINE

C/%Q, /4 /@mu

Larry MéPherson, Jr., Exécutive Director
For Onelia Lage, M.D., Chair

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing Final Order has been provided by U.S. Mail to JOSE L.
VIVO, M.D., 1420 Brickell Bay Drive, #305, Miami, Florida 33131;
and 1330 Coral Way, #408, Miami, Florida 33145; by email to

Steven H. Brotman, Esquire, at brotlaws@att.net; and by

interoffice delivery to Veronica Donnelly, Department of Health,

4052 Bald Cypress Way, Bin #C-65, Tallahassee, Florida 32399-

3253 this &M day of QULE;ULQJF , 2010.

Brg Sondatd

Deputy Agency Clerk




' STATE OF FLORIDA - ‘&m NOERK. Sy

oemmem OF HEALTH oo -
el G-l
DEPARTMENT OF HEALTH, -
 PETITIONER, |
V. ' | ' CASE NO. 2006-01633 -
JOSE L. VIVO, M.D,, |
RESPONDENT.

VOLUNTARY RELINQUISHMENT OF LICENSE
 Respondent Jose L. Vivo, M.D, license number ME 16595, hereby
voluntarily relinquishes Respondent’s license tﬁ practice mediclné in the
State of Florida and states as follows: |
1 Respondent’s purpose in executing this Voluntary
" Relinquishment Is to avold further administrative action with respect to
this cause, ﬁespondent understands that acceptance by the Board of
Medicine (hereinafter the Board) of this Voluntary Relirquishment shal
‘be construed as disciplinary action against Respondent’s ficense
pursuant to Section 456.072(1)(f), Florida Statutes. As wim. any
disciplinary action, this relinquishment will be reporhed to the National /
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Practitioner's Data Bank as disciplinary action. Licensing authorities
in other st_ates may. impose disdpiihe in their jurisdiction” based on
dlsc:plme taken In Florida. ' |
2. Respondent agrees to never reapply for hcensure as a
medical doctor in the State of Florida. |
3, Respondenf agrees to voluntarily cease practlclﬁg :
medicine immediately upon executing this Voluntary Relinquishment.
Respondent _furthér agrees 1o refraln from the practice of medicine
until such time ‘és this Voluntﬁw Relinquishment is presented to the
Board and the Board issues a written final order In this matter.
4. In order to expedite consideration and resolution of fhls
.actlon by the Board in a public meeting, Respondent, being fuuy
- advised of the consequences of so doing, hereby walves the statutory
privilege of confidentiality of Section 456.073(10), Florida Statute§,
~ and waives a determination of probable cause, by the Probable Cause
Panel, or the Department when appropriate, pursuant to Section
456.073(4), Florida Statutes, regarding the curnplaint, the
' investigative report of the Department of Health, and ail other
information obtained. pursuant to: the Deparbnent's investigation :/
93
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the abové-sty_fed adion. By signing - this waiver, Respondent
understands that the record and complaint become public record and
. femain public record and that information Is immediatety accessible

to the public. Section 456.073(10), Florida Statutes.

5. Upon the Boards. acceptance of this Voluntary
 Relinquishment, Respondent agrees to waive all rights to seek judidial
review of, or to otherwise challenge or contest the validity of, this
Voluntary Reiinqulshment and of the Final Order of the Boérd

incorporating this Voluntary Relinquishment.

6.  Petitioner and Respondent hereby agree that upon the
Board's aocéptance of this Voluntary Rellnqluimment, each party shall
bear its own attomey's fees and costs related to the prosecution or
'dgfense-of this matter ~ 4

7- Respondent wthorizéséthe Board .to review and examine

all investigative file materials 'conoerning Respondent in connecﬁon

. with the Board’s consideration of this Voluntary Re!inqulshment.
'Respondent agrees that cmsideratbn of this Voluntary
Rellhqulshrnent and other related materials by the Board shall not

prejudice or preclude the Board, or any of its members, from further
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participation, consideratibn,. or resolution of these proceedings if the
terms of this Voluntary Refinquishment are not accepted by the
Board.

DATED this 14™ day of June, 2010.

S Lot ey

Jose L. Vivo, MV
STATE OF FLORIDA ‘
COUNTY OF: |
Before me, personally appearad Jose L. Vivo, M. D who is personally -
known to me and who, under oath, acknowledges that his signature
appears above. Sworn to and subscribed before me this 14th day of
June, 2010. ,

My Commission Expires:

STEVENH, BROTMAN §
MY COMMLISION 8 DD 27D
EXPMRES: Desarier 08, 2011

. . Wy iswored famms Co
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szTE OF FLORIDA
DEPARTMENT OF HEALTH
DEPARTMENT OF HEALTH,
PETITIONER,
W © CASE NO. 2006-01633
JOSE L. VIVO, M.D.,

RESPONDENT.

ADMINISTRATIVE COMPLAINT
COMES NOW, Petitioner, Department of Health, by and through

its undersigned counsel, and files this Administrative Com‘plaint

A-20

_ ‘before the Board of Medicine against Respondent, Jose L. Vivo, M.D.,

and in support thereof ailegesi
1. Pétitioner" is the state department charged with regulating
the practice: of medicine pursuant to Section 20.43, Florida Statutes;

Chapter 456, Florida Statutes; and Chapter 458, Florida Statutes.

2. . At all times matenal to thIS Complaint, Respondent was a

hcensed medical doctor WIthm the state of Flenda havmg been

issued hcense nunjlbe_r ME 16595.

L]

JAPSUWViedicalCarol Gregg\Cases\Vivo\AC 2-8-10 final.doc

15347




3. Respondent’s address of record is 1330 Coral Way, #408,
Miami, Florida 33145, -
4, Res_pondeht s a board certified psychiatrist.
5. At all times relevant to this proﬁeeding, Respondent
practiced medicine at 1330 Coral Way, #408, Miarmi, Florida 33145.
MEDICATIONS RELATED TO THIS COMPLAINT
6.  Alprazolam (brand name Xanax), lorazepam, estazolam,
. and temazépam' ‘(brand name Restoril) are. all benzodiazepine
derivates and are prescribed to treat anxiety.. According to Section
893.03(4), .Florida Statutes, alprazolam is a Schedule IV controlled
- substance that h_as a low potential for ébusé relative to the
substances in Schedule III and has a currently aécepted medical use
| in treatment in the Uﬁited S'tat_es, and abuse of the substance may
lead _to limited physical or psychological dependence relative-tb the
substances in Schedule Il |
i ~ Ambien and Ambleh CR are Iegénd drugs as defi'ned_by
Section 465.003(8), Florida 'Statu,tes, and contain zolpide_m tartrate, a
Schedule IV controlled substance IlisteAd i‘n _ Chapter 893,_ Fl_ori_da

Statutes. The abuse of Ambien and Ambien CR can lead to physical

2
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and psychological dependence. " Ambien and Ambien CR are indicated
for the short-term treatment of insomnia and should generally be -
l-imited to seven to ten days of ,use. The drugs should not be

prescrlbed in quantities exceeding a one—month supply.

8. Benztroplne mesylate (brand name Cogentln) is used to _ |

treat syrhptoms of Pa_rk| nson s disease or involuntary movements due . -
fo the side effects of certain psychiatric drugs (antipsychotic such as
chlorpromazine/haloperidol). |
9.  Bupropion HCL (brand name Wellbutrin) is a legend drug
‘as defined in Section 465.'003(8), Florida Stafutes. Bupropion is used
to treat depression. = | |
10. Diphenhydramine (brand name Benadryl) can be used to -
help a patient relax and asleep. Diphenhydmmine is also used alone
or with other medications to treat shaking (tremor) and muscle,
stiffness caused by Parkinson's disease. It may also be used to treat
side effects of certain 'bsfchiatric drugs such as involuntary
| meverﬁenes and muscle stiffness.
| 11, Effexor isa Iegend drug as deflned in Section 465.003(8),

Flonda Statutes. Effexor is prescribed for depressaon and/or anmety
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12.  Clonazepam (btand name Klonopin) .is presctibed to treat
anxiéty According - tt) Section 893 03(4), Florida Statutes,
clonazepam is a Schedule IV controlled substance that has a low
potenhal_ for abuse relative to the substances in Schedule III and has -
a surrently accepted medical Use in treatment in tjheIUnited States, |
and abuse of t:lonazepam may lead to limited physical or
psychological dependénce relative to the substances in Schedule III.

13. Paxil is a legend drug as defined in Section 465.003(8),

Florida Statutes. Paxil is prescribed for depression and/or anxiety.
~ 14. Zoloft Is a legend drug as defined in Section 465.003(8),
Florida Statutes. Zoloft is used to treat. depression, .. obsessive
compulsive disorder, and/or anxiety..

15. Zypréxa (generic olanzipine) is a legend drug-as_ defined
in Section 465.003(8), Florida Statutes. Zyprexa is used to treat
schiiophrénia and bipolar disorder. The use of the drug for extended
periods .should periodically be re-evaluated to determine the lbrig-
térm usefulness of the drug for an individual patient. There may be

~an mcreased risk of increased blood sugar Ievels and gl_a_bge_ s with

thls medlcabon Therefore, patients should be tested durlng
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treatment for eleyated blood éugar. Additionally, f)erso'ns with risk
factors for‘diab'etes, includinlg‘ obesity or a family histoﬂ of diabet.e,s,‘
should have their fasting levels of Blood sugar tesfed before starting .
treatment. | | | | |
FACTS RELATED TO PATIENT EA

16. Between December 14, 1998, and- january 13, 2005,
Patient EA presented to Respondent for psychotherapy and
medication management. | |
17. Réspondent documented a diagnostic impression of
Patient EA as “"Major Depression, Psychotic 296.34, Panic disorder,
rule out bipolar, 296.34.  The treatment recommendatloﬁ
docurhéhted by Respondent included reassessing medicatiohs. The

| niedicé| records contain no infofmation regarding the | medication
Patieht EA was currently taking or any side effects or benefits of
medications. o |
8 Respondent's initial examination of Patient EA does not
contain an adéquate mediéal history of the patient, the history of the
pati_ent's illness, or the _previous treatments and medications and

whether they were effective in treating Patien_t EAs illness. The

5
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history does not contain adequate information relating to substance -

abuse history, past medical history and- past psychiatric history.
19. Subsequently, Respondent diagnosed Patient EA with

bipolar disorder but did not document_ any history to support the

- diagnosis.

| 20. Respondent did not conduct or document.'an- adequate
mental status examination, psychiatric evaluéﬁoﬁ, or explanation as
to how Respondent reached a diagnosis for Patient EA.

21. Periodically, Respondent | docuinented his
recommenﬁations for the patienf as referral to her “privaté physician
for future medical workup, medical work every four to six months.”
Further treatment .' recommendations  included  reassessing
meaications, although no medications were listed. | |

22. During 2003 and 2004, Respondent regularly prescribed
Zyprexa, Lorazepam and Cogentin to Patient EA. |

23. During the seven years (7) years that Respondent treated

 Patient EA, Respondent failed to document the effectivenéss of the

medication he prescribed, side effects or plans" for adjustment.

ReSpo-ndeht failed to follow a stéﬁdard Ofganized diagnostic system.'

IAPSUMedical\Carol Gregg\Cases\VivolAC 2.-8-14 final doc .




24. Re"s'pondent’ rnedical- recorda for-Patient EA- contain no .
orders for clinical chemistry tests or clinical chemistry test results |
25. A reasonably prudent physician in a similar clrcumstance‘ |
would have rnonitoreq the patient’s weight and either ordered regular
clinical chemistry reports and labs on Patient EA or referred ner to
her primary care physician for the reports and labs and then followed
up to document the test results given the known side effects of the
megications Respondent was prescribing. |
26, | A reasonably prudent physic.ian ina similar circumstance |
would have followed a standard organized diagnostic and treatment
plan in diagnosing Patient EA, would have used a full range of
medications available-to him that would have better treated batients’ |
symptoms and documented the reasons for the -adjustments to'
address Patient EA's chronic long term condition.
| | FACTS RELATED TO PATIENT RA |
~ 27. Between October of 1998, and June nf 2004, Patient RA
presented to Respondent regularly for psychotnerapy and medication
management Respondent dlagnosed Patient RA as having

schizoaffective disorder _
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28 Dunng 2003 and 2004 Respondent monthly prescrlbed

Zyprexa, Zoloft Xanax Klonopm and Cogentm to Patlent RA.

| 29, During lthe six years (6) years that Respondent treated
Patient RA, Respondent failed to document the effecti\}eness of the

medication he prescribed, side effects or plahs for édjustment.,
Respondent's - medical records for Patient RA document that

| depressive and psychotic symptoms persist in the form of depressed
'mood, hallucinations and delusions. Respondent does not
significantly adjust medication or his treatment plan for Patient RA to
adequately address RA's chronic symptoms.

30. Respondent's records for Patient RA do not 'cbntain. an
adequate medical history of the patient, the history of the patient’s
fllness,_ or the previous treatments and medications and whether they
were éffed:ive in treating Patient RAS illness. The history does not
contain adequéte‘ infé:fmation relatjng‘to substance abuse‘ Ahistory, |
past medical history and past psychiatric history.

31. Respondent’s medical records for Patient RA contain ho

orders for clinical chemistry tests or clinical chemistry test results.
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32. A reasbnably prudent physician in a similar éirtumstance
would have monitored the patient’s weight and either ordered regular
.clinical chemistry reports and labs on Patient RA or réferred her to

| her primary care physicién for the reports and labs and then followed
up to dé)cument the test results given the known side effects of the
medications Respondent was preécribing.

33. A reasohably prﬁdent physician ih a similar circumstance
would have adjusted medication and treatment plan, would have
used a full range of medications available to him that would have
‘better treated patients’ symptoms and documented the reasons for
the adjustments to addr&cs PatienfRA’s chronic condiﬁoﬁ. |

| 34. .A reasonably bmdent physician in a similar circumstance
would have followed a "sta.ndard organized di'agnostic system in
treating Patient RA. | -
. FACTS RELATED TO PATIENT MA
35. .Between on or about December 14, 1998 and lune 7,
2004, Patient MA presented to Respondent monthly for
psychotherapy and medication management. Réspondent diagnoééd

MA with schizoaffective disorder. |
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36. During 2003 and 2004, Respondent monthly prescribed

Zyprexa, temazepqm,ﬂ alprazolam, and benztropine mésy!ate. Inv

| January of 2004, Respondent added ~diphenhy_;drén‘nine (Benadryl) to

Patiént MA’sprescribed médicatibn. |

N 37. During the previously.described six years f6) 'years that |

~ Respondent treated Patient MA, Respondent falled to document the

effectiveness of the medication he prescribed, side effects or plans

for adjustment. Respondent’s medical records document thét

depressive and psychotic symptoms persist in the form of depressed

mood, anxiety with delusions at times. Respbndent does not adjus't"

medication or his treatment plan té adequately address Patient MAs
chronic symptoms.-r . |

.38 _Réspondent's records for Patient MA do not contain an

adequate m_edical history of the patient, the history of the patient’s

iliness, or thé previous tréatments énd hedications and whether they

were effective in trea;ting Patient MA's iIIneSé. The records do not

' con'tain'adequate information relating to past medica.:l‘ history and

. past psychiatric history.
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39. Resbondent’e medical records for' Patient MA contain nd |

| ordere for clinical _chemistry tests or clinir:a'l chemistry test results.

40. A reasonably jpr'udent hh{rsician in a stmilar circumstance
woult:l have monitored the patient’s weight and either ordered regular
clmrcal chemastry reports. and labs on Patrent MA or referred her to

 her primary care physucnan for the reports and labs and then followed '
up to document the test results given the known side effects of the
_ medications Respondent was prescribing.r

41. A reasohably prhdent physician in & similar circumstance
would have adjusted medication and treatment plan, would have
used a full range of medrcatrons available to him that would have
better treated patients’ symptoms and documented the reasons for
the adjustmrénts to address Patient MA chronic condition.

42, 'A'. reasonably prudent physician in a similar ci’rCurhstant:e
would have ‘followec_l a standard organized diagnostic -system in -
treating Patient MA'.' |

© FACTS RELATED TO PATIENT LR
'-43. Between September 20, 1991, and December 8, 2004,
-Patient LR presenhed to Re‘spehdent 'regularly for'psychotherapy and |

11
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‘medication manadement. Respondent diagnosed LR with"
schizoaffective disorder. | o o
44, . During 2003 and 2004, Respondent monthly prescribed
| Zyprexa, alprazolam, and Ambien to Patient LR. n Augus; of 2003,
Respondent added a prescdpt’ion for temazepam to Patient LR"s"
medication, deleted the prescnptxon in November of 2003 and added
a prescnpt:on for benztropme mesylate. In March of 2004
Respondent added a prescription for __estazolam to Patient LR's
medicatione. Respondent’s medical records contain no explanation for
the deletion or addition of these prescriptions.

45. During the previously descrioed thirteen years (13 yeare)
that Respondent treated Pafient LR, Respondent failed to document’
the effecﬁvehess of bhe medication He pr&scribed, side effects or
plens for adjustment. ReSpoodent’s medical records for Patient LR

| dotument that depressive and psychotic symptoms persist in the
form of depressed mood, poor judgment and anxiety. Respondent
does not significantly adjust medication or his treatment plan to

address Patient LR's chronic symptoms.

, 12
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- 46.  Respondent’s records for Patient L_R do not contain an

adequate médi(:él history of the patient, the history of the patient's |

iliness, or the previous treatments and medications and whether they

_ were effective in treating Patient LR’s illness.

47. Respondent's medical records for Patient LR contain no
orders for clinical chemistry tests or dinical chemistry test results.

48. A reasonably prudent physician in a similar circumstance
would have monitored the patient’s weight and either ordered regular
clinical chemistry reports and labs on Patient LR or referred her to

her primary care physician for the reports and labs and then followed

~ up to document the test results given the known side effects of the

- medications Respondent was prescribing.

. 49. A reasonably prudent physiciah- in a similar circumstance
would have adjljsged medication and thé treatment plan, would have _
used a full range of medications available to him that would -have
better tre'ated patients’ symptoms and documented the reasoris for

the adjustments to address Patient LR's chronic condition.

13
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. 50. A reaeonably prudent'physiciad in a similar circumstance
| 'wduld have fdllowed the standard of an ofganiied diagnoetic system
in treating PatJent LR.
FACTS RELATED TO PATIENT FR
51. Between June of 1995 and June of 2004, Patient FR
presented to Respondent regularly for 'psychotherapy and medicatidn
management. Respondent diagnosed Patient FR with schizoaffective
disorder.
52. During 2003 and 2004, Respondent routinely prescribed
_ benztropine, alprazolam, Ambien, Effexor, Paxil, temazepam and
Zyprexa for Patient FR. In Septeinber' of 2003, Respondent
Aellmmated a previous prescription for Effexor and added a
prescription for Paxil to Patient FR's medncatlon In January of 2004
Respondent eliminated the prescription - for Paxil and added a'
prescription for Effexor and temazepam. In March of 2004,
Respondent eliminates the prescripﬁon for Effexor and added a |
prescription for Zoloft. | |
53, During the previously described nine (9) years that

Respondent treated Patient FR, Respondent failed to document the -
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effectiveness of the medication he prescribed, any side effects or
plans for édjus'tment._ Reépondent’s medicaln records for Patient FR
docurnent that depressive and psychotic symptoms‘ persist rin the

. form of depressed mood, poor'. judgment, anxiety and tactile
halluéinations. Respondent does not significantly adjust' medication or-
his treatment plan to address Patient FR's chronic symptom's.

54. Respondent’s records for Patient FR do not contain an"
;dequate medical history, a history of the patient'§ illness, or the
previous treatments and medications and whether they were
effective in treating Patient FR's illness. | |

- 55. Respondent’s medical records for Patient FR coﬁtain no
orders for clinical chefnistry tests or clinical c_hemiétry test results.
~56. A reasonably prudent physician in a similar circumstance

' would- have monitorred the patient’s weight énd éither ordered regular
 clinical chemistry reports and labs on Patient FR or referred her to
her pﬁ_mary care physician for the reports and labs and then followed
up to document the test results given the known side effects of the

medications Respondent was prescribing‘.

19
ical\Carol Gregg\Cases\Vivo\AC 2-8-10 final.doc ‘

15361




57. A reasonably prudent'physician in a _Similar circumstance
- would have followéd the sfandard of an 6rganized diagnostic system

in treating Patient FR. .‘ |

58. A reasonably prﬁdent physician in a similar- circumstance
would have adjusted medication, would have used a full range of
rnedicatlions available to _him that would have better treate& patients’
symptoms and documented the reasons for thé adjustments to
address Patient FR’s chronic condition.

FACTS RELATED TO PATIENT MV

50. Between May of 1994 and Noﬁember of 2004, Patient MV |
presented to Respondent régularly for psychotherapy and médication '
management. Initially, Respondent diagnosed Patient MV with
'schizo_affective disorder, appears to have changed his diagﬁosis to'
dysthymia and then back to schizoaffective disorder. Respondent’s
medical records for Patient MV cohtain no juétification or explanation
as to the changes in diagnosis.

60. | Dﬁring fhe above described period of time that

Réspondent treated Patient MV, Patient MV reported auditory -

16
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héliucinatibns moodiness paranoid delusions, low"energy, anxiety,
X short-term memory Iapses and somatlc delusions.
61. Throughout Respondents treatment of Patlent MV he
" ‘added and deleted medications without any explanat:on as why the
changes were made. In addition, the records were not dear as to
. whether previously prescribed medications were discontinued.
62. During the previously described ten (10) years that
Respondent treated Patient MV, Respondent failed to document the
effectiveness of the medication he prescribed, any side effects or
' pla_ns for adjustment. Respondent prescribed benztropine, Klonopin,.
Restoril and 'Zyprexa for Patient MV 'but never documented the
effectiveness of the medication. Respendent's medical records for
- Patient MV document that depressive and psychotic symptoms
persisted in the form .I'.of depressed mood, poor judgment, anxiety,
_ hallucinations and delusions.
63. Respondent’s medical records doeument that depressive
and psychot_ic symptoms persist in the form of depressed mood, poor
~ judgment, anxiety, hallucinations and'delusions.' Respondent did not

significantly adjust medication or his treatment plan _to leddress
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iPatient MV’s chronic symptbms. The records do not document

whether the patient is better or worse from visit to visit.
64. Respondent failed to develop a treatment plan that
contained a specific plan for therapy, instead his plan year after year

was "'Therapy helplng patient deal w1th sadness, obsessions, anxiety

and Depression.”
65. Respondent's records for Patient MV do not contain an
adequate medical history of the patient, the history of the patient’s -

iliness, or the previous treatments and medications and whether they

“were effective in treating Patient MV's illness.

66. Respondent’s medical records for Patient MV contain no

' qr’ders for clinical chemistry tests or clinical chemistry test results.

67. A reasonably prddent physician in a similar circumstance
would have monitored the pé_tient's weight and either ordéred regular
clinical chémistry reports and labs on Pati_enf MV or referred her to .
her primary care physician for the reports and labs and then followed
up to document the test results given the known side effects of the

medications Respondent was prescribing.
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~68. A reaspnably pfudent physician in a éimilaf ciré:umsténce
would -‘have adjusted med'ication, _useda full range of medications
available to him that would have better treated patients’ symptoms
and documented -the reasons for the adjustments to appropriately
address Patient MV’s chronic condifion.

69. A reasonably prudent physician in a similar circumstance'
would have followed a standard orgahized diagnostic system in
diagﬁosing and treating Patient MV, |

COUNT ONE |

70.  Petitioner realleges and incorporates paragraphs one (1)
through sixty-nine (69) as if full set forth herein. |

71. Section 458.331(1)(t), Florida Statutes (1991) d'\rough

(2004), subjects a licensee to discipline for gross or repeated
malpractice or the failure to practice medicine with that level of care,
skiil, énd treatment which is recogniied by a reasonably prudent
similar physician as being acceptable uhder similar conditions and
circumstances.

72. Respondent engaged'.in gross and repeated malpractice

and failed to practice medidhe with that level of care, skill, and

19
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|

treatment which is recognized by a reasonably’ prhdent similar

physician as being acceptable under similar conditions and

'Circumstances in Respondent’s treatment of Patients EA, RA, MA, LR,

FR, and MV in one or more of i:hef following ways:

a.

J\PSt\Medical\Carol Gregg\Cases\Vivo\AC 2.8-10 final.doc
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By failing to obtain and document an initial history,

including medical history, psychiatric history, current

- medications, substance abuse history, and social and

family history;

By failing to prepare an adequate written treatment plan

that addressed changes in medications and -included a

broader scope to the treatment of Patients EA, RA, MA,

LR, FR, and MV,

. By failing to follow the standard of an or'ganized‘

diagnostic system in diagnosing and treating the above-
listed patients;
By failing to use the full range of medications available to

him that would have better treated patients’ symptoms; '

20




e 'By failing to adeduately monitor patients prescribed '
medicg_tion with known side-effec;é _'and risks when.
‘prescribed over an extended period of time. _

73. Based on the forégoing, Respondent has violated Sediﬁn' -
458.331(1Xt), FIofi&a Statutes (1991) through (2004), by failing to
practice medicine with that level of care, skill, and treatment which is
recognized by a reasonably prudent similar physician as being
acceptable under similar conditions and‘ circumstances.

COUNT TWO

74, Petitioner realleges and incorporates paragraphs one (1)
thrdUgh sixty-nin:lﬂi (69) and paragraph.seventy-two (72) as if fully set /"

| forth herein. | .-

75. Section 458.331(1)(m), Florida Statutes (1991) through"'
(2004), provides that failing to keep legible, as defined by

‘department rule in consultation with the board, medical records that
justiﬁ the course of treétment of the patient including, but not |
limited to, patient histories; examination results; test results; records

of drugs prescribed, dispensed, or administered; and reports of
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- consultations and hosp;tahzatlons constltutes grounds for dlsuplmary .
action by the Board of Medicine.

76. Respondent fanled to maintain legible medical records thatl
]ustify the course of treatment of the followmg Patients EA RA, MA,
LR FR, and MV in one or more of the followmg ways:

a, By failing to document an adequate initial medical history, |
psychiatric histary, current medications_, substance abese
history and social history and family histbry;

b. By failing to document batients' responses to medication
or to document batient progress or iack thereof;

C. By failing to create legible medical records that justified
Respondent’s prescribing practices, including | the
changing of medicetion, for all of the above-described
paﬁents, as well as justificatien‘ for not using more
appropriate medications for the patients syrﬁptoms; and

d. By-failing to contain sufficient information to :c;Upport a'
diagnosis for the above described patients.

77 Based on the foregeiﬁg, Respondent has violated Section

'458.331(1)(m), Florida Statutes (1991) through (2004), by failing to
‘ 22
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keep Iegiblé, as defined by depa'rtment rﬁle_ iﬁ consultation with the
| boérd, me_dical. records that justify the “course of tfeatment Of the
patient including, but not limited to, patient histories-;_ examination
“results; test résu‘lts; records of drugs prescribed,: dispensed, or
Iadminist-ered; and réporté of co,nsultations' and hospitalizations.
WHEREFORE, the Petitioner respectfully requests that the
Board of Medicine enter an order imposing ‘one or more of the
following penalties: permanent revocation or suspension  of
Respondent’s license, restriction of practice, imposition_ of an
administrative fine, issuance of a reprimand, placement of the

Respondent on probation, corrective action, refund of fees billed or
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collected, remedial education an_dfor,ény other relief that the Board
deems appropriate. -

3 .
SIGNED this_[ ]~ day of Jiti, uf , 2010

Ana M. Viamonte Ros, M.D., M.P.H.
State Surgeon General
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