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Miami, FL 33132
305-961-9317
Fax: 305-530-6168
Email: alicia.shick@usdoj.gov
ATTORNEY TO BE NOTICED

Date Filed # Docket Text

08/25/2011 1 MOTION to Seal by USA as to Antonio Macli, Jorge Macli, Sandra Huarte, Gary
Kushner, Carmen Mercado, Rafael Alalu, Barbara Morales, Debora De Jesus, Gala
Myriam Onofre, Thomas Hamer, Wilson Arteaga, Jacqueline Moran, Wyatt Barnfield,
III, Derek Alexander, Anthony Roberts, Gregory Murphy, Larry Word, James Wynn,
Robert Revels, Curtis Gates, Biscayne Milieu Health Center, Inc.. Responses due by
9/12/2011 (gm1) (Entered: 08/26/2011)

08/25/2011 2 INDICTMENT as to Antonio Macli (1) count(s) 1, 2-13, 14, 15-25, 35, 36-42, 43-49,
Jorge Macli (2) count(s) 1, 2-13, 14, 15-25, 35, 37-38, 40, 42, 44-45, 47, 49, Sandra
Huarte (3) count(s) 1, 2-13, 14, 35, 36, 39, 43, 46, Gary Kushner (4) count(s) 1, 2, 12,
Carmen Mercado (5) count(s) 1, 4-7, 10-11, Rafael Alalu (6) count(s) 1, 3, 8-10, 12,
Barbara Morales (7) count(s) 1, 13, Debora De Jesus (8) count(s) 1, Gala Myriam
Onofre (9) count(s) 1, 6, 11, Thomas Hamer (10) count(s) 1, 8-9, 11, Wilson Arteaga
(11) count(s) 1, 14, 27, Jacqueline Moran (12) count(s) 1, 4-5, 10-11, Wyatt Barnfield,
III (13) count(s) 14, 29, Derek Alexander (14) count(s) 14, 30, Anthony Roberts (15)
count(s) 14, 33, Gregory Murphy (16) count(s) 14, 28, Larry Word (17) count(s) 14,
32, James Wynn (18) count(s) 14, 31, Robert Revels (19) count(s) 14, 34, Curtis Gates
(20) count(s) 14, 26, Biscayne Milieu Health Center, Inc. (21) count(s) 1, 2-13, 14
AND FORFEITURE. (gm1) (Entered: 08/26/2011)

08/25/2011 3 ORDER granting 1 Motion to Seal as to Antonio Macli (1), Jorge Macli (2), Sandra
Huarte (3), Gary Kushner (4), Carmen Mercado (5), Rafael Alalu (6), Barbara Morales
(7), Debora De Jesus (8), Gala Myriam Onofre (9), Thomas Hamer (10), Wilson
Arteaga (11), Jacqueline Moran (12), Wyatt Barnfield III (13), Derek Alexander (14),
Anthony Roberts (15), Gregory Murphy (16), Larry Word (17), James Wynn (18),



Robert Revels (19), Curtis Gates (20), Biscayne Milieu Health Center, Inc. (21). Signed
by Ch. Magistrate Judge Stephen T. Brown on 8/25/2011. (gm1) (Entered: 08/26/2011)

09/06/2011 24 Order to Unseal as to Antonio Macli, Jorge Macli, Sandra Huarte, Gary Kushner,
Carmen Mercado, Rafael Alalu, Barbara Morales, Debora De Jesus, Gala Myriam
Onofre, Thomas Hamer, Wilson Arteaga, Jacqueline Moran, Wyatt Barnfield, III, Derek
Alexander, Anthony Roberts, Gregory Murphy, Larry Word, James Wynn, Robert
Revels, Curtis Gates, Biscayne Milieu Health Center, Inc.. Signed by Magistrate Judge
Peter R. Palermo on 9/6/2011.(gm1) (Entered: 09/07/2011)

09/06/2011 31 Minute Order for proceedings held before Magistrate Judge Peter R. Palermo: Initial
Appearance held on 9/6/2011. Bond Hearing Held. Special Conditions: a. Surrender all
passports and travel documents to the Pretrial Services Office;b. Report to Pretrial
Services as directed;q. Comply with additional conditions of bond-No employment in
health care field. Bond as to Gary Kushner (4) $500,000 CSB w/ Nebbia. Arraignment
set for 9/12/2011 10:00 AM in Miami Division before Duty Magistrate. Report Re:
Counsel Hearing set for 9/12/2011 10:00 AM in Miami Division before Duty
Magistrate. Appointment of Attorney David B. Rothman for Gary Kushner. Jeanne
Melendez appearing for David Rothman. Notice of Temporary Appearance filed in
open court. (Digital 15:37:42.). Signed by Magistrate Judge Peter R. Palermo on
9/6/2011. (mno) (Entered: 09/07/2011)

09/06/2011 32 NOTICE OF TEMPORARY ATTORNEY APPEARANCE: David B. Rothman
appearing for Gary Kushner (mno) (Entered: 09/07/2011)

09/06/2011   Arrest of Gary Kushner (mno) (Entered: 09/07/2011)

09/06/2011 62 Report Commencing Criminal Action as to Gary Kushner - YOB: **/**/1940 Prisoner
#: 97276-004 (mno) (Entered: 09/07/2011)

09/08/2011 87 NOTICE OF TEMPORARY ATTORNEY APPEARANCE: David B. Rothman
appearing for Gary Kushner (tas) (Entered: 09/09/2011)

09/09/2011 85 NEBBIA PROFFER by Gary Kushner (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3
Exhibit C, # 4 Exhibit D)(Rothman, David) (Entered: 09/09/2011)
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Based upon email communications with the prosecutor, AUSA Alicia Shick, defense1

counsel understands the refusal of the government to stipulate to the satisfaction of the Nebbia is
predicated on the statement by defense counsel in response to a question posed by Ms. Shick that the
defense cannot disprove that (Ms. Shick’s language in an email) “any part of the mortgage (on the
homestead) was paid through funds he (Dr. Kushner) secured from Biscayne . . .”  

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

UNITED STATES OF AMERICA, CASE NO: 11-20587-CR-LENARD

Plaintiff,
vs.

GARY KUSHNER, NEBBIA PROFFER

Defendant.
                                                              /

THE DEFENDANT, GARY KUSHNER, through counsel, submits the following in support

of his position that the Nebbia requirement, imposed as a condition of the $500,000.00 corporate

surety bond set in this matter, has been satisfied.

The Collateral For The Bond

The bond, which was posted yesterday, is to be collateralized by the home owned by Dr. and

Ms. Diane Kushner, his wife.  The bondsman has researched the property and is satisfied the house

is sufficient security to support the bond, even given the charge in this case, which has, literally,

changed how insurance companies backing bonds do business.1

The Premium For The Bond

The premium, in the amount of $75,0000, has been paid (yesterday) by wire transfer from

a savings account in the name of Ms. Diane Kushner to the bonding company.  The government has

been previously provided with the attached documents proving Ms. Kushner was the beneficiary of

her father’s estate, that she inherited $242,633.64 in 2005 and the money in the above referenced
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A picture is worth a thousands words.  This proffer cannot capture what the court will see2

with its own eyes.  Dr. Kushner looks more like 81 years old, than 71.  And, a sick 81 at that.

savings account was derived from that inheritance.  The government has not expressed to counsel

for Dr. Kushner any concern regarding this sum of money.

FACTUAL PROFFER

1. Gary Kushner is 71 years old.  He is a psychiatrist.  Dr. Kushner has been a

psychiatrist for 37 years.  He and his wife Diane have been married for 45 years.

They have four children, two who are married and two who are not.  The two

children who are not married are both in law school.  Dr. Kushner and his wife have

three grandchildren and one on the way.

2. Dr. Kushner is in poor health.   Though embarrassed and reluctant to talk about it,2

Dr. Kushner suffers or has recently suffered from the following:

A. Cancer (the radiation treatment led to a cranial blood clot which had

to be surgically removed, causing a seizure disorder).

B. Loss of hearing

C. Seizure disorder

D. Hypertension

E. Kidney infection (required hospitalization in June 2011)

Dr. Kushner presently is on seizure and blood pressure medications.

2. Dr. Kushner and his family have lived in South Florida for 37 years.  He has

practiced psychiatry for all of his adult life.  Aside from Social Security income, all

of  his income for all of his adult life has been derived from his profession, including

any income he earned for returns on investments.  
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On 3 www.Zillow.com, a website used in the real estate/mortgage industry to estimate current
market values for real property, estimated value of the Kushners’ house is $810,300 (Printout
attached hereto as Exhibit B).

Before the government expressed any concern about the home as collateral, in order to4

satisfy the bonding company that the equity in the house would not and could not be diminished by
the Kushners, counsel provided to the holder of the line of credit, Bank of America, a letter, signed
by Ms. Kushner, with a power of attorney from her husband, instructing the bank not to allow any
draws on the credit line until further notice from the bonding company.  The letter is attached hereto
as Exhibit D.   

3. Dr. Kushner and his wife live in Davie, Florida, in a home they bought 14 years ago,

in 1997.  Dr. Kushner and his wife own that house in both their names.  Attached

hereto as Exhibit A is the printout for the Kushners house from the Broward County

Property Appraiser’s website.  As noted, the present assessed value of the house is

$774,820.  3

4. Dr. Kushner and his wife paid $582,200 to purchase the house.  They put $257,200

down on the house and obtained a mortgage, at 7.625% for the balance, $325,000.

The money for the down payment was derived from money they saved and obtained

from the sale of their prior home. 

5. The Kushners paid their mortgage down by way of mortgage payments, and the

mortgage has been reduced to approximately  $174,000 (CitiMortgage Statement,

dated August 1, 2011, is attached hereto as Exhibit C), which means in the last 14

years, Dr. Kushner and his wife paid off approximately $151,000 of the mortgage.

6. There is a line of credit secured by the home, in addition to the first mortgage.  The

line of credit is for $137,000, however, only approximately $40,000 has been drawn

down on that line of credit.  4

7. With a value, according to Broward County, of $774,820, a first mortgage of
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$174,000 and the $40,000 drawn on the line of credit, there is approximately

$560,820 equity in the home.

8. Over the last 3 years, the professional association Dr. Kushner formed many years

ago for his practice has earned a gross income of $2.1 million.  (Copies of the

Corporate tax returns for the years 2007, 2008 and 2009 will be provided to the Court

and counsel for the Government at the Nebbia hearing.  (Undersigned counsel was

informed by Mr. Christopher Hutchins of Cherry Bekaert & Holland, LLP, the return

for 2010 has not been done yet and due to technical problems at their firm, they are

unable at this time to retrieve any earlier tax returns, though they do exist.)  The

monthly payments from Biscayne, believed by counsel to be $5,000.00, were paid

into the corporate account.  Therefore, assuming Dr. Kushner received $5,000 per

month from Biscayne during the tax years of 2007-2009, the amount Dr. Kushner

received from Biscayne would be less than 9% of the total gross receipts for Dr.

Kushner’s professional association.

9. The bookend years for the conspiracy in this case are 2007 to 2011.  During those

years, the mortgage on the Kushser home was reduced by a total of approximately

$54,000 (assuming a $1,000 average monthly payment to principal).  

10. In addition to the business expenses, like all other families, the Kushners experienced

the regular and routine, though incredibly expensive, costs involved in taking care

of one’s family, including college tuition (the two younger children were in college

during the relevant years).  The point is, these amounts necessarily were paid out of

the income the Kushners derived from all of the sources identified above. 

11. The equity in the home is what is used by the bonding company to protect its bond.
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In 1997, when it was purchased for $582,200, the amount of equity was $257,200.

It now is $560,820.   In large part the increase in equity is due to the increase in value

over the last 14 years, even including the reduction in value suffered by all home

owners over the last few years.  The other part of the increase in equity, in the amount

of $151,000 is the reduction of the mortgage through mortgage payments. Ther efore,

assuming that Dr. Kushner received $5,000 per month from Biscayne over the 54

months of the conspiracy alleged in the Indictment, and assuming for purposes of this

proffer the entire $1,000 monthly payment towards the mortgage principal was

derived from the $5,000 from Biscayne, the amount of untainted equity would still

be in excess of $500,000.00.

WHEREFORE  DEFENDANT, GARY KUSHNER, requests that the forgoing be considered

by this Court in determining that the Nebbia requirement, imposed as a condition of the $500,000.00

corporate surety bond set in this matter, has been satisfied.

Respectfully Submitted,

ROTHMAN & ASSOCIATES, P.A.
200 South Biscayne Blvd., Suite 2770
Miami, Florida 33131
(305) 358-9000
Fax: (305) 374-5747

By: /s/ David Rothman           
DAVID ROTHMAN
Florida Bar No. 240273
E-mail: dbr@rothmanlawyers.com
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CERTIFICATE OF SERVICE

I hereby certify that on the 9th day of September, 2011, I electronically filed the foregoing
document with the Clerk of  the Court using CM/ECF. I also certify that the foregoing document is
being served this day on counsel of record via transmission of Notices of Electronic Filing generated
by CM/ECF.  

By: /s/ David Rothman                     
DAVID ROTHMAN
Florida Bar No. 240273
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FBI struggling to catch dozens of fraud fugitives
hiding in Cuba
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Medicare fraud case nets dozens of arrests
 

Federal agents busted 42 South Florida suspects on Medicare fraud charges as
part of a Justice Department sweep targeting hotspots from Miami to Los Angeles.

BY JAY WEAVER
JWEAVER@MIAMIHERALD.COM

The out-of-state patients, suffering from
disabilities and addictions, were lured to South
Florida with the promise of a roof over their head.

But once they arrived, with their valuable
Medicare cards in hand, they would be squeezed
into rundown assisted-living facilities and steered
to purported mental-health programs -- at a
multimillion-dollar cost to taxpayers, authorities
say. If they dropped out of the group therapy
sessions, the ALF owners would toss the patients
out into the street.

“They were down on their luck,” U.S. Attorney Wifredo Ferrer said, explaining how the latest Medicare
scam would target patients from the Southeast. “Come on down, have a fresh start in Miami. But there
was a catch.”

On Wednesday, Ferrer announced that federal agents arrested 42 suspects on Medicare fraud charges
in South Florida, including the owners of Biscayne Milieu Health Center, a Fort Lauderdale psychiatrist
who referred patients to the Miami Gardens clinic, patient recruiters and ALF landlords. Other
defendants were operators of home healthcare agencies, HIV-therapy clinics and medical equipment
businesses.

Collectively, they’re accused of submitting $160 million in false claims to Medicare for services that were
either not needed or provided to patients. In turn, Medicare paid out more than $90 million, according to
authorities.

The various South Florida indictments were unveiled as part of a Justice Department crackdown on
Medicare fraud in hot spots such as Brooklyn, Detroit and Los Angeles, resulting in a total of 91
defendants being charged with $295 million in bogus billing.

The federal program, which caters to more than 40 millionelderly and disabled patients, has been
bleeding billions of dollars a year because of waste, fraud and abuse, according to healthcare experts
and law enforcement.

Medicare officials recently unveiled new computer software weapons to screen prospective Medicare
operators, including criminal background checks, and to scrutinize claims, which are regularly paid within
14 days. But the FBI’s special agent in charge of the Miami regional office said the massive healthcare
agency needs to be far more aggressive to prevent the fraud up front.

“The FBI, Health and Human Services-Office of Inspector General and the U.S. attorney’s office devote
vast resources to investigate, catch and prosecute those committing healthcare fraud,” said John Gillies,
the FBI’s top South Florida agent. “But that’s addressing the problem after the fact. By then, the criminals
have squandered away the money they stole.”

On Tuesday and Wednesday, federal agentsfanned out across three South Florida counties, arresting a
total of 42 Medicare fraud offenders. Three others charged are believed to be in Florida.
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The sweep came almost one year after the indictment of Miami-based American Therapeutic Corp., with
seven regional clinics. A total of 24 defendants, including senior executives, psychiatrists and
counselors, were charged, netting several guilty pleas and one trial conviction. That case alone
accounted for $200 million in fraudulent Medicare claims during the past decade. The agency paid out
$83 million.

This week, 10 more patient recruiters and others were charged as part of the conspiracy.

But the biggest case was the new indictment of Biscayne Milieu and 23 defendants, including the family
owners, a psychiatrist, Dr. Gary Kushner, patient recruiters and ALF operators. The clinic owners are
accused of paying recruiters and landlords to lure out-of-state patients into the scheme.

Among those charged: Antonio and Jorge Macli, the father and son who owned the clinic in an office park
off the Palmetto Expressway. Since 2007, authorities say, Biscayne Milieu submitted $50 million in
fraudulent Medicare bills, resulting in $11 million in payments.

Earlier this year, Jorge Macli told The Miami Herald that his business was totally legitimate.

“We’re not doing what other people are doing,” Macli said in February. “All of our patients are coming
from hospitals.”

But Ferrer, the U.S. attorney, painted a very different picture: “Biscayne Milieu was set up for fraud.”
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And the "Medifraud R Us" gang strikes again ... collusion allows it to go on and on ... always at the detriment and
expense of We the People!

rbquinn

i love u r bequinn  lol

cindermaggi 

Get em!!!
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