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HISTORY

This matter arises on an appeal by Michael Nathaniel Kessler (Applicant) of the

‘provisional denial by the State Board of Medicine (Board) of his application for a license to

practice medicine without restriction in the Commonwealth. On J anuary 29, 2007, the Board

provisionally denied Applicant’s application for a license based on sections 22 and 41 of the '

Medical Practice Act (Act), Act of December 20, 1985, P.L. 457, No. 112, as amended, 63 P.S.

§§ 422.22 and 422.41, respectively. Section 22 provides that the Board shall not issue a license

to an applicant unless the applicant establishes that, among other things, he or she is of good

moral character, while section 41 authorizes the Board to refuse a license to an applicant who has

had a license revoked, suspended or otherwise disciplined by the licensing authority of another

étate, § 41(4j, 63 P.S. § 422.41(4), or who has been found guilty of immoral or unprofessional
conduct. § 41(8), 63.P.S. § 422.41(8).

More specifically, the Board’s provisional denial letter cited documents attached to
Applicant’s application indicating (1) that his license in New York had been revoked by the New
York State Department of Health, Office of Professional Misconduct (New York Board) because
of his alleged failure to disclose his affiliation with and dismissal from a ﬁsychiatrir residency
program on two hospital medical staff applications and to a professional liability carrier, and
because of his alleged failure to disclose a criminal conviction on his application for a residency
program, and (2) that the Massachusett§ Board of Registration in Medicine (Massachusetts
Board) revoked his license to practice medioiné in that state based oﬁ the New York Board’s
revocation action.

Appl_icant submitted a timely appeal of the provisional denial and requested a hearing.

By order dated Febniary 22, 2007, the BQard delegated this matter to a hearing examiner to
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conduct a hearing and issue a decision. A hearing occurred on April 16, 2007, at which the
Applicant did not' appear, and shortly after the ﬁearing on the.same lday,. the Office of Hearing
BExaminer found that the Applicant had ﬂleci a faxed request for a continuance at approximately
10:30 p.m. the previous evening, based on foul weather that interfered with his ability to travel |
© from Ncw Yofk to Pennsylvania for the hearing. The matter was subsequently scheduled for
hearing on July 31, 2007, but that hearing was rescheduled at'the Applicant’s request because an
essential witness on his behalf was to be out of the country. The matter was rescheduled again
for August 31, 2007, but was re’soheduled once more at the Applicant’s request because the same
Witnéss was unavailable. Atthat point, the matter V\;as rescheduled for hearing on October 12,
2007, and did occur on that date. Kéith E. Bashore, Esquire, was present on behalf of the
Commonwealth. Appiicant appeared ét the hearing and was represented by counsel, Kathryn L.
Simpson, Bsquire. The parties waived the filing of post-hearing bﬂgfs. The record in this matter

was closed on October 25, 2007, with the filing of the hearing transcript.




FINDINGS OF FACT

1. On or about November 1, 2006, Applicant submitted to the Board an application
for élicense to practice medicine without restriction (application). Board records; Exhibit C-1 at
pages 804 — 805 (Application for a License to Practice Medicine without Restriction).

2. On January 23, 2007, the Board notiﬁed Applicant that the Board had
provisionﬂally denied his application based on attached documents indicating (1) that his license
in New York had been revoked by the New York Board because of his alleged failure to disclose
his affiliation with and dismissal from a psychiatry residency program on two hospital medical
staff applications and to a professional liability cmier, and because of his alleged failure to
disclose a criminal conviction on his application for a residency program, and (2) that the
Massachusetts Board had revoked his license to pra{ctice medicine in thaf state based on the New
York Board’s revocation action. Board records (Letter of January 23, 2007 from Sabina I
Howell to Michael Nathaniel Kesslef).

3. The Board’s January 23, 2007 letter notiﬁed\Applicant that its provisional denial ’
was based on sections 22 and 41 of the Act, §§ 42222 and 422.41, respecﬁvely, the first of
which provides that the Board shall not issue a license to an applicant unless the applicant
establishes that, among othér things, he or she is of good moral charaofer, § 22(b), 63 P.S. §
422.22(b), and the latter of which authorizes the Board to refuse a licefxse to an applicant who
has had a license revoked, suspended or otherwise disciplined by the licensing authority of
another state, § 41(4), 63 P.S. § 422.41(4), or who has been found guilty of immoral or
unprofessional conduct, §41(8), 63 P.S. § 422.41(8). 1 |

4. Applicant timely appealed the Board’s provisional denial and requested a hearing.

Board records (Applicant’s letter of February 8, 2007).
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5. Applicant appeared at the hearing in this matter and was represented by counsel.

T at 4.

Applicant’s education, licensure and medical eﬁployment background

0. Applicant obtained his M.D‘. from the University of Connecticut School of
Médicine in May of 1997. T at 10.

7. Applicant also earned a master’s degree in psychology from Central Connecticut
Sfate University. Id.

8. Applicant was licensed to practice medicine in the state of New York in 1999. T
at 14. R

9. On June 30, 2001, Applicant completed at four-year combined intemship and
residency at Long Island Jewish Medical Center and Hillside Hospital, \the affiliated psychiatric
hospital, which are now known collectively as the North Shore Long Island Jewish Health
System due to a merger. T at 10.

10.  Applicant Was licensed to practice medicine in the staté of Massachusetts in July
2001. T at 15.

11. On fuly 1,2001, Applicant began a residency in child and adolesceént psychiatry
at Cambridge Health Alliance (CHA) in Cambridge and Somerville, Massachusetts, where he
Was paid, enrolled in the health plan, had a key to CHA’s locked unit, and began working with
~ adolescent inpatients. T at 10, 12 - 13.

12.  Applicant was terminated from the residency at CHA on August 1, 2001 because

he was arrested on July 8,2001. Tat 11.




Appltcant s Arrests

Arrest of July 8, 2001: Criminal Docket #0157CR001822 — Wrentham (Massachusetis)

District Court
13. On July 8, 2001, Applicant was arrested, in Norwood, Massaqhusetts, at Criminal
Docket #0157CR001822, and charged with open and gréss lewdness, a felony in Massachusetts,
as well as with disorderly éonduct. T at 11; Exhibit C-1 at page éO6 (Applicant’s Explanation
for “Yes” Answers on Page 2 of Application);l Exhibit A-1.

14, ’fhe charge Was based on allegations of two males in their twenties who stated
that Applicant had been masturbating in his car in a nearby parking lot. Exhibit C-1 at page 806

(Applicant’s Explanation for “Yes” Answers on Page 2 of Applicétior_l).
15.  The disorderly conduct chargé was dismissed at the request of the Commonwealth

of Massachusetts. Exhibit A-1.

16 Under the Massachusetts Rules of Criminal Procedure, a defendant may plead not
| guilty, but admit to sufficient facts to warrant a finding of g}lilty. Official Notice of Mass. Ann.

Laws R. Crim. P. Rule 12(2)(2) (2007). |
17. | Applicant pled “not guilty” tc; the charge of open and gross lewdness but admitted
sufficient facts, accepted after colloquy and 278 Section 29D warning,' to warrant a finding of
'guﬂ&, but the matter was continued for one year Without a finding, and the open and gross

lewdness count eventually was dismissed on June 3, 2003. T at 17— 18, 43; Exhibit A-l.z

'"Under Massachusetts law, a judge before accepting a plea must give a warning to the defendant concerning the
consequences to the defendant if the defendant is not a U.S. citizen; this is known as a 278 section 29D warning.
Mass. Ann. Laws ch. 278, § 29D (2007). It is not relevant to this case.

*During the course of cross- examlmng the Applicant, the Commonwealth took issue with the meaning of the
handwritten notation on the fourth page of Exhibit A-1, next to the stamped date “June 3, 2003.” T at 34, 42.
(Footnote 2 continued on following page).




Arrest of November 13, 2001: Criminal Docket #0189CR002580 — Falmouth

(Massachusetts) District Court

18.  On or about November 13, 2001, Applicant was arrested, in Falmouth,
Massachusetts, at Criminal Docket #0189CR002580, and charged wi’sh open and gross lewdness,
a felony in Massachusetts, and indecent exposure. T at 18 _ 19, Exhibit C-1 at bage 806
(Applicant’s Explanation for “Yes” Answers on Page 2 of Application) ; BExhibit A-2.

19 The charges weré based on allegations by two boys, ages 10 and 12, Who lived
across the street from Applicant and who alleged that they could see a man masturbating in the
window of Applicant’s home. Exhibit C-1 at page 806 (Applicant’s Explanation for “Yes”
| Answers on Page 2 of Application); Exhibit A-3 (Opinion of Massachusetts Supreme Judicial

Coutt in Commonwealth v. Michael Kessler, 442 Mass. 770, 817 N.E.2d 711 (2004)).

20.  Applicant stood trial on the charges at Criminal Docket #0189CR002580 on June |

2, 2002, and was convicted of open and gross lewdness; the judge dismissed the indecent

exposure count as a lesser included offense of the open and gross lewdness count. T at 19;

Exhibit A-2; Exhibit A-3 (Opinion of Massachusetts Supreme Judicial Court in Commonwealth

v. Michael Kessler, 442 Mass. 770, 817 N.E.2d 711 (2004)). : ,

Applicant testified that the word handwritten next to that date says “clear.” T at34. The Commonwealth questioned
that interpretation of the word, which is difficult to read, if not entirely illegible.

A close examination of the notation at issue indicates that it is similar to the handwritten notation, on the third
page of A-1, under the stamped date “June 4, 2002,” next to the handwritten text “ct 1.” The June 4, 2002 notation
is most logically deciphered as “Dism,” based on the fact that the first page of A-1 indicates unmistakably that count
1 was dismissed. (See the “Sentence or other disposition” box to the right and just below Count 1 on the first page
of A-1). Beside the similarity to the June 4, 2002 notation, the notation at issue, on the fourth page of A-1, also has
a pronounced dot or mark which, rather than a stray mark, looks like the dot for the letter “1.”” Because of that dot
and the similarity between the handwritten note dated June 3, 2003 and the handwritten note under the date June 4,
2002, the most logical conclusion is that the handwritten notation next to June 3, 2003 also should be deciphered as
“Dism.” It therefore denotes that the charge was dismissed on that date, which is consistent with Applicant’s
testimony and with the lack of reference to it, in the subsequent disciplinary matters, as anything other than an
arrest. C.f Finding of Fact 38, below.




, }

21, Applicaht appealed and the Massachusetts Supreme Judicial Court overturned the
conviction in an opirﬁon filed November 12, 2004, reversing the judgment of the District Court,
setting aside the guilty verdict, aﬁd acquitting Applicant of the charge of open and. gross
lewdness; the indecent exposure count, Which the judge had dismissed duﬁng the trial, was not
reinstated. Bxhibit A-2; Exhibit A-3 (Opinion of Massachusétts Supreme Judicial Court in
Commonwealth v. Michael Kessler, 442 Mass. 770, 817 N.E.2d 711 (2064)). (

22, Because of the dismissal of the éharges stemming from the July 8, 2001 arrest and
the appellate court’s judgment of acquittal on the only outsfanding charge stemming from the
November 13, 2001 arrest, Applicant has no criminal convictions on his ’r‘ecord‘ Findings of Fact

17 and 21.’

Appiicant’s misrepreseniations

23, After CHA terminated Applicant from its employment in Angust 2001, Applicant
was unable to find employment in Massachusetts. T at 11 —12.

24.  Because of his inability to find any kind of work in Massachusetts, Applicant
returned to New York, where, witﬁin a week of his réturn, he found employment at Brunswick
Hospital Center located in Amityville, New York. Id

" 25. . Applicant started full time employment at Brunswick Hospital Center on
December 1, 2001. ‘T at 12.

26. Howevér, when Applicant filled out the employment application for Brunswick

Hospital Center, he did nqt include his month of employment with CHA, during July 2001, in the

space in which the employment applicati.on asked about every hospital where he had ever had

privileges. Jd.




27.  After remrning to New York, Applicént also filled out an employment application
for Holliswood Hospital, and in response to the directive to list every place that he had had
privileges, he again omitted his employmeht with CHA. T at 13. |

28 As a part of securing empldoyment at.Brunswick Hospital Center, Applicant had to -
ﬁll out an application so that he could be added to’ the employer’s group malpractice insurance
policy.' Id. |

29.  The malpractice insurance application included a question that asked if Applicant
héd ever been arrested fora feloﬁy. T at 14.

30.  Applicant answered that question by stating “no,” although he knew, at the time,

that what he had been arrested: for in July 2001 was a felony in Massachusetts. d. -

Actions by the New York and Massachusetis Boards of Medicine '

New York

31. Iﬂ approximafely October 2002, Applicant received the renewal for his license to
practice medicine in New York. T at 14.

32.  The renewal application ;sked whether Applicant had ever been disciplined by a
hospital, as well as whether Applicant had béen arrested for a.felony or a misdemeanor, and
Applicant answered both questions fmthfulljg in the affirmative. T at 14— 15.

33.  On December 13, 2002_., the New York Board issued a Statement of Charges
against Applicant, charging him with (1) having been terminated from CHA, (2) lying aﬁout that
termination on his application to Brunswick Hospital Center; (3) lying about the terimination on
his application to Holliswoqd Hospital, (4) lying on his application for medical malpractice

insurance about having been the subject of an investigation or disciplinary proceeding by a
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governmental agency, professional society or professional review board of a hospital and about
having been charged With a felony; and (5) being found guilty of gross lewdness and lascivious
behavior in Falmouth District Court. Exhibit C-1 at pages 836 — 837 (In the Matter of Michael
N. Kessler, M.D., CO-02-10-05389-A, Statement of Charges).

34, After a hearing on January 22, 2003, which Applicant attended, the New York
Board sustained all of the speciﬁcations alleged in the Statement of Charges, except the
allegation that he lied on his application for medical malpractice insurance ébout having been the
subject of an investigation or disoiplinafy proceeding by a governmental agency, professional
society or professional review board of a hospital, which Was not supported. Exhibit C-1 at
pages 822 — 831 (In the Matter of Michael N. Kessler, M.D., BPMC No. 03-43, Determination
and Order). | |

35. The New York Board determined that Applicant’s actions constituted fraudulent
practlce of the profession, moral unfitness to practice medicine, the willful makmg or filing of a

false report, and conviction of an act in another state which would, if committed in New York, be

a crime. Id.

56 : The New York Board revoked Applicant’s license to practice medicine in New
York. Id.

37 At the time of the New "York Board’s decision, Applicant’s conviction on the

November 13, 2001 arrest in Falmouth had not yet been overturned by the Massachusetts
Supreme Judicial Court. T at 40; Exhibit A-2.

38. The New York Board did not set forth any specifications or make any findings
related to .ﬂle July 2001 arrest. Exhibit C-1 at pages 836 — 837 (In the Matter of Michael N.
Kessler, M.D., CO-02-10-05389-A, Statement of Charges). |

9




Massachuseils

39. Apialicant had not renewed his license to practice medicine in Massachusetts after
its initial issuaﬁce in July 2001 because at the time for r;anewal in December 2001, he had
already returned to New York and did not plan to return to Massachusetts to work. T at'15.

40.  Because he did not renew his license in Massachusetts, after the expiration date,
Applicant’s license there was labeled "‘revoked,” although it was not a disciplinary action and he
was c-onsidered to have an ihéhoate right to renew. T at 15 - 16.

41.  On September 2, 2003, the Massachusetts Board initiated a disciplinary actién
against Applicant’s Massachusetts license based on allegations that Applicant (1) had exposed
himself in a parking lot in Walpole, Massachusetts; (2) had been criminally convicted in
Falmouth District Court for standing nude in a wi‘ndow exposing himself in front of children; (3)
had his New York license revoked for providing false information on two applications for
hospital privileges and on an application for professional liability insurance; and (4) had been
convicted of open and gross lewdness. Exhibit C-1 at page 842 (Commonwealth of
Massachusetts }éoard bf Registration in Medicine, In the Matter of Michael N. Keller, M.D.,
Adjudicatory Case No. 03-22-DALA).

42.  On the advice of an attorney, Applicant did not attend any hearings related to the
action against his license before the Massachusetts Board. Tat 16, 46.

43, On July 26, 2006, the Massachusetts Board issued a Final Decision and Order
which acknowledged that the Maé'sachusetts Supreme Judicial Court had overturned Applicant’s
conviction and found that Applicant had engaged in conduct undermining the iaublic confidence
in the integrity of the medical profession and lacked good moral character, had engaged in

conduct which placed into question his ability to practice medicine, and had been disciplined by
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another state for conduct substantially similar to conduct which has the capacity to deceive or
defraud; as a result, the Massachusetts Board revoked Applicé.ht’s inchoate right to feﬁew his
license to practice medicine in Massachusetts. Exhibit C-1 at pages 850 _ 857 (Commonwealth
of Massachusetts Board of Registration in Medicine, In the Matter of Michael N. Keller, M.D,,

Final Decision and Order, Adjudioatory'Case No. 03-22-DALA (RM-03-662)).

Applicant’s situation since the arrests and other states’ disciplinary actions

44,  After the New York Board’s revocation of his license in 2003, Applicant obtained
a license as a life, accident and health insurance brokér in New York and begaﬂ \ﬁorking in the
insurance field, which led to his current ownership of his own insurance agency, K & L Agency.
Tatg,17.

45.  Applicant also obtained licenses as a life, accidént and health insurance broker in
Connecticut, New Jersey and Pennsylvania. T at 17.

46. Applicant has never had discipline against his insurance licenses in any state. T at
31. |

47.  Applicant is also currently employed with Aram Healthvandv Disease Management
of New Jersey, a firm that works on disease management in order to mi;limize increases in the
cost of health insurance. T at 8.

48.  Additionally, Applicanf is associated with 123College.com, representing Long
Island, Nassau and Suffolk, providing free seminars once a month during the school year to
parents and high school students, instructing them as to methods to maximize the financial aid
the students can obtain for college. T at § —9.

49.  Applicant is also certified by the Internal Revenue Service as a federal income tax
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preparer and he prepares both state and federal income tax returns for individuals and small
businesses. T at9.
50. In September 2007, Applicant married a woman whomA he met during their
residency, who is a psyohiatriét. Tat7.
51.  Applicant has a lifelong anxiety disorder that has been very successfully treated
with ftherapy.. T at 22.
52. | Applicant was in therapy throughout his residency, which he found helpful_. Id.
53 In March 2002, Applicant began treating with Dr. Marc Reubins and has been
seeing him regularly ever since. T at 21 —22, 54.
54. Dr. Reubins is a physician who specializes in child psychiatry, adolescent
psychiatry, health psychiatry and forensic psychiatry. T at 53,
55.  Dr. Réubins is board-certified in adult psychiatry and child and adolescent
psychiatry, with subspecialty qualiﬁoatiéns in forensic psychiatry. T at 54.
56.  Applicant initially séught consultation with Dr. Reubins for anxiety and concerns
‘about the effect Applicant’s arrests and subsequént disciplinary actions were l1aviné on his
medical license, as well as for general life problems. Jd. |
57. Aiaplicant hasnbeen diagnosed with social phobias and anxiefy. T at 55.
58.  Applicant has a Very‘ good prognosis; he is on medication and in ongoing
psychotherapy, to which he is responsive. fd.
59. Applica:it had very positive 1'ecommendations from his residency program in
1999. T at 56; Exhibit C-1 at pages 920 — 923 (Various lefters of recommendation relatéd to his
residency).
60. Applicant is sincere, focused, bright, assertive and caring, would be capable as a
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physician, and would probabiy be better than most doctors. T at 56.

61.  Practicing medicine is one area that is conflict-free for Applicant. /d.

62.  The problems that resulted iﬁ Applicant’s arrests and misrepresentations in 2001
were related to impulées that had to do with transitions from one ievel of training to a different
lev¢1 of training; they are not compelling at this point, would be bizarre to see now, were acute

episodes of dysfunction and gross bad judgment that have not been seen since, and will not

.reappear. T at 56 - 57.

63.  Applicant is not mentally impairéd, and although Applicant can be anxious in
public situations, he is capable of controlling it and showing no signs of the anxiety he is feeling,
control which he demonstrated very well at the hearing. T at 58 — 59.

64.  Applicant is absolutely fit to practice medicine and as a résult of what he has
experienced, is a more astute physician with a better awareness of the importance of honesty and
candidness in his Work. T at 59.

65. | Applicant has matured trelﬁendously and would be a great asset to the medical
community. T at 60.

66. In an effort to remediate the wrongs he had committed, -Applicant successfully
completed the ProBE Program in Professional Problem-Based Ethics, which consisted of 22
hours of curriculum, including readings and seminar partiéipation, in September 2005. T at 25 —
26; Exhibit C-1 at pages 905 — 906 (Letter dated October 24, 2005 from The Ethics Group, LLC
and Certificate of Completion dated October 24, 2005).

67.  As a part of completing the ProBE program, Applicant wrote a Final Essay that

discussed his untruthful reports to the Brunswick and Holliswood Hospitals and on the

professional liability insurance application. T at 26; Bxhibit C-1 at pages 907 — 914

R\ 13 , 4




(Professional Problem-Based Ethics Final Essay, October 7, 2005).

68. Applioant now understands that the things he did that led to the disciplinci, in New
York and Massachusetts were wrong and he now sees no justification for 'having done those
things; even when others argue with vhim'and try to rationalize or explain away his actions, he
remains convinced that what he did were absolutely the wrong things to do. T at29 —30.

69.  Applicant does not use alcohol or drugs, has engaged in no further improper
behavior, has had no other instances of being untruthful, and has had no disciplinary action of
any kind, other than the New York and Massachusetts actions at issue iﬁ this matter. T at 30 —
31, 50.

70.  Applicant will not pursue reinstatement of his license in New York because it is a
lengthy and complicated process and, among other things, requires the applicant for
reiﬁstatement to provide recommendations from three licensed Ne§v York physicians who have |
known the applicant for a significant period of time, including the time during which the license
was re{/oked, and who are distinct from any physicians who may serve as witnesses for the
applicant at the reinstatement hearing. ‘T at 23.

71. Applicant; becausg of the lapse of time and his brief periods of practice of
medicine in New Yorl; and Massachusetts prior to his revoéation, is unable to meet that New
York fecommendation requirement. T at 24.

72, Applicant would also need a tentative job offer in New York in.order to apply for
. reinstatemerit there, and would have to commit to working in New Yo;k, but Applicant and his
wife had already decided they would like to move to Pennsylvania before he decided to apply for
a medical license in the Comfrlonweal;th, because New York is too expensive, and because his

wife has family in\New Jersey, which would be abdut an hour away. Id.
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73.  For these reasons, Applicant desires to be licensed in Pennsylvania rather than
returning to the practice of medicine in New York. T at 25, 31.

74. Th;oughout the period of time since he stopped practicing medicine and his
licenses were revoked, Applicant has done his best to keep current with medical practices by
reading professional journals, completmg ‘ continuing medical education, and attending
conferences such as the annual meeting of the American Psychiatric Association. T at 27 —28.

75.  Applicant obtained 123 CME credits in 2006 and has completed 82 so far in 2007..
T at 28.

76.  Applicant finds nothing so satisfying as the practice of psychiatry and still desires
to practice in that area of medicine. T at 29; 31,

77 Applicant is willing to practice under any restrioﬁons and take any tests or

undergo additional training in order to be licensed in Pennsylvania. T at 28 — 30.
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CONCLUSIONS OF LAW

1. The Board has jurisdiction in this matter. Findings of Fact 1 - 3.

2. Applidant.had adequate notice of the statutory basis for the Board’s provisional
denial of his application for a license to practice medicine without restriction and was given an
opportunity to be heard in accordance wi;th the Administrative Agency Law, 2 Pa. C.S. § 504.
Findings of Fact 4 - 5.

3. The record supports granting Applicant’s application foi a license to practice
medicine in that Applicant has furnished satisfactory evidence that he is of good moral character,
as required by section 22(b) of the Act, 63 P.S. § 422.22(b). Findings of Fact 43 —77.

4. The record supports gfénting Applicant’s application for a license to practice
medjcine in that Applicant has furnished satisfacfory evidence that he has been rehabilitated to
the extent that subsections 41(a)(4) and (8), of the Act, 63 P.S. § 422.41(a)(4) and (8), should not

1

serve as a barrier to his licensure. Id.
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DISCUSSION

This action is brought under the Medical Practice Act (Act), Act of December 20, 1985,
P.L. 457, No. 112, as amended, at sections 22(b) and 41(4) and (8), 63 P.S. §§ 422.22(b) and
422.41(4) and (8). The relevant provisions of the Act are as follows:

§ 22. Licenses and certificates; general qualification

* & ok

(b) Qualifications. — The board shall not issue a license or certificate to an
applicant unless the applicant establishes with evidence, verified by an affidavit or
affirmation of the applicarit, that the applicant...is of good moral character...

% %

§ 41. Reasons for refusal, revocation, suspension or other corrective actions
against a licensee or certificate holder
. \
(2) The board shall have authority to impose disciplinary or corrective
measures-on a board-regulated practitioner for any or all of the following reasons:

kK ok

(4) Having a license or other authorization to practice the profession revoked
or suspended or having other disciplinary action taken, or an application for a
license or other authorization refused, revoked or suspended by a proper licensing
authority of another state,, territory, possession or country, or a branch of the
federal government.

(8) Being guilty of immoral or unprofessional conduct....

Additionally, section 42(a) of the Act, 63 P.S. § 422.42(a), is relevant because it

enumerates the actions the Board may take when the Board is empowered to take disciplinary or
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corrective measures against a board-regulated practitioner. The relevant provisi.ons of section
42(a) are as follows:
§ 42. Types of corrective action
(a) Authorized actions. — When the board is empowered to take disciplinary
or corrective action agaihst a board-regulated practitioner under the provisions of

this act or pursuant to other statutory authority, the bo ard may:

(1) Deny the application for a license, certificate or any other privilege
granted by the board.

* ok %
Applicant submitted to the Board an application for a license to practice medicine
“ without restriction. ‘The:reafter, the Board provisionally denied his application, based upon the
disciplinary actions imposed on his licenses in New York and Massachusetts, the ,facts found in
the course of arriving at those disciplinary actions, and the concems raised, by both the
disciplinary actions and the underlyiﬁg facts, about Applicant’s moral character.

{ At the he.'aring, the Commonwealth argued that the Board’s provisional denial of
Applicant’s appiication should be upheld because Applicant has had two revocations in the past
four and a half years and the Applioanft failed ts prove that he is of good moral character. While
it is true that Applicant’s license in New York was revoked in 2003 and his license in
Massachusetts revoked just last year, it is also true that the events underlying the New York
revocation ocourred in 2001 and that, while Massachusetts instituted its action against Applicant
in 2003, it took three years to finalize the decision that lﬁnally revoked his license iﬁ 2006. Ttis
not as if the egregious behaviors that led to the revocations are fresh, or as if Applicant has had
1no time to learn from his mistakes and move beyond them. Six years have elapsed since the

occurrence of the events underlying the disciplinary actions in New York and Massachusetts, a
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period of time longer than the ﬁvé years a revoked Pennsylvania lice:dsee would have to wait
before applying for the reinstatement of his license in the Commonwealth. Therefore, it is
reasonable at this point to scrutinize Applicant’s overall circumstances rather than basing a
decision on a cursory glance at the New York and Massachusetts revocatiéns, as the
Commonwealth advocates.

Underlying the disciplinary actions from the other states are two types of behavior on
Applicant’s part. The first typé is immoral conduct, in the form of exposing himself in public or
in a situation in which persons outside the privacy of his home would be able to view him, which
led to his arrests (though not ultimately to convictions). The second type is dishonesty or
untruthfulness, in the form of lying abouf his brief period of enlploylnéllt with Cambridge Health
Alliance (CHA) and about his being arrested for a felony. These immoral and dishonest
behaviors led to the most negative consequences and Applicant faced the most severe
professional ﬁunishment, revocation of his licenses, in New York and Massachusetts. The
question now is whether he has improved in morality and ethics since engaging in thosé
activities, such that it would be appropriate to license him in the Commonwealth.

Applicant’s long-time psyélliatrist, Dr. Reubins, testified that Applicant’s immoral and
untruthful behaviors in 2001 were responses to stresses attributa’ble to Applicant’s transition
from one level of medical training to another, circﬁmstances that Applicant had never
experienced before. T at57. Moreover, Dr. Reubins characterized these behaviors as “episodes
of dysfunction” that are vpart of Applicant’s past, are not éompelling now, and will not be
repeated. T at 56v-— 57. He also opined that App'licant would be a fine physician, perhaps with a
keener sense of right and wrong as a result of what he put himself through, that he has no mental

impairments, that he is absolutely fit to practice medicine, and that he would be an asset to the
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medical community. T at 58 — 60. His opinions as to Applicant’s fitness to practice, mental
stability, and being deserving of licensure were free of any reservations or doubts. Dr. Reubins
has been treating Applicant for a long time and on a consistent baéis, and Dr. Réubins has a
professional baokgrou11d that renders him well-qualified to make those judgments. T at 54 —55.
Accordingly, his testimony is credible and constitutes 2 strong factor supporting the conclusion
that Applicant has grown béyond the anxieties and stresses 0f 2001 and has developed ethically
and morally into a better person.

Applicant’s testimony also demonstrates that Applicant regrets, has learned from, and has
evolved beyond his poor choices of more than five years ago. He voluntarily took the ProBE
course on professional ethics and as a part of that course, Wl-'Ote an essay about his past
behaviors. In that essay, he characterized his actions as reflecting “an appalling lack of integrity
and ﬁonesty” and stated that he harmed the medical profession as a Whoie. Exhibit C-1 at pages
912 — 913 (Professional Problem-Based Ethics Final Essay at pages 3 - 4). His consequent
heightened understanding of the immorality of his untm‘thful statements indicates that he has
grown in his capacity for ethical reasoning since committing those gross errors of judgment six
years ago. It is particularly telling that he cannot now accept the justifications of friends or
- family for his immoral conduct and that he is certain there is simply no justification for what he
did in 2001, T at 29 — 30; Bxhibit C-1 at page 911 (Professional Pfoblem—Based Ethics Final
Essay at pages 3 — 4), for that demonstrates that Applicant recognizes and makes no excuses for
his ethical failures.

Applicant now has established a new life on a better path, and toward that end, he has
accomplished many goals, including the obtaining of insurance licenses in four states, the
establishment of his own insurance agency, and the establishment and maintenance of an

/
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unblemished career as an insurance agent. The nature of his new career is relevant to an
examination of whether Applicant has growﬁ beyond the improper behaviors that led to the loss
of his medical licenses in two states. An insurance agent is in a fiduciary position requiring
honesty and integrity towards clients. Four states, by issuing him insurance agent licenses, have
found Applicant deserving of such trust. That speaks significantly about Applicant’s
rehabilitation with regards to honesty.

Yet he is willing to give up that successful insurance career to re-enter the medical field
and pick up what he lost six years ago, because there is nothing as satisfying to him as the
practice of psychiatry. For that primary reason, he wishes to obtain a medical license in the
éommonwealth. Many people, with a comparatively short period of practice experience prior to
revocation such as Applicant hed, if they had gone on to forge a new career in an unrelated field,
would be loathe to éive i’; up to take the risk of starting all over again in that old field. But
Applicant wants to do that, and because of his past mistakes, is willing to submit to any
conditions that the Board chooses to impose upon him in order to obtain a license. This humili‘ty-

“also speaks well of Applicant’s character development over the past six years.

The opinions of Applicant’s psychiatrist, Applicant’s own evidence as to his improved
understanding of the ethical standards to which he must adhere, Applicant’s nonmedical license
achievements, and his willingness to give up his alternative career and subject himself te any
conditions of practice that the Board might choose to 1mpose, comprise a preponderance of the
evidence demonstrating that he has rehabilitated himself and has grown into sufﬁeient moral
character to warrant licensure 1n the Commonwealth.

Based upon the record presented at the hearing, Applicant’s application for licensure
should be granted, albeit subject to evaluation, probation, terms and conditiens, in part because it
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- has been six years since he actually practiced medicine. For, despite his efforts to keep current
with the profession, Applicant’s completion of CME and his reading of professional journals do
not suffice to make up for a six-year gap in actual practice experience, nor do they adequately
sharpen skills that may have become dull through disuse. Accordingly, based upon the foregoing

findings of fact, conclusions of law and discussion, the following Order shall issue:
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF STATE
BEFORE THE STATE BOARD OF MEDICINE

In the Matter of the Application for a License to

Practice Medicine Without Restriction
‘ Docket No. 0332-49-07

of A : ' : File No. 07-49-00779

Michael N. Kessler, M.D.,
Applicant

AMENDED ORDER

AND NOW, this 2" day of November, 2007, in accordance with the foregoing findings
of fact, conclusions of law and discussion, it is ORDERED that the application of Michael N.
Kessler, M.D. (Applicant), for a license to practice medicine shall be GRANTE]D, provlide that:
| (D Applicént successfully meets and/or completes all licensing
qual.iﬁoatio‘r'ls and requirements and pays any fees that are due; and |
| (2)  Applicant demonstrates fitness to practice by successfully
completing a nationally recognized, Board-approved clinical skills evaluation and
remediation program, similar to the post-licensure assessment programs provided \
by The Institute for Physician Bvaluation or ‘The Center for Personalized
Education fér Physicians. A list of Board-approved programs is available from
the Board's administrative office. Respondent shall cooperate fully with the
évaluation and shall comply with all remedial education, training and counseling
recommendations by the assessment program, including any cognitive,
psychological, knowledge and skill evaluations aﬁd any continuing education,

mini-residency, monitored practice, or other remedial activities.




Upon meeting the requirements of paragraphs (1) and (2), Applicant’s license shall be
issued in a PROBATIONARY STATUS for a period of FIVE (5) YEARS, subject to the
following terms and conditions: | |

GENERAL

1. Applicant shall abide by and obey all laws of the United States, the
Commonwealth of Pennsylvania and its political subdivisions and all rules and
regulations and laws pertaining to the practice of the profession in this

- Commonwealth or any other state or jurisdiction in which Applicant holds a
license to practice the profession. Summary traffic violations shall not constitute

a violation of this Order.

2. Applicant shall at all times cooperate with the Bureau of
Professional and Occupational Affairs and its agents and employees m the
monitoring, supervision and Ainvé:stigation of Applicant's co;npliance with the
terms and conditions of this Order, including requests for, and causing to be
submitted at Applicant's expense, written reports, recé;'ds and verifications of
actions that may be required by the Bureau of Professional and Oopupational
Affairs.

3. "Applicant shall not falsify, misrepresent or make material omission
of any infqrmation submitted pursuant fo this Order.

4, Applicant shall notify the Bureau of Professional and Occupational
Affairs, in writing, within five (5) days of the filing of any criminal charges
agéinst Applicant, the initiation of any legal action pertaining to Applicant's
practice of the profession, the initiation, action, 'restri‘ction or limitation relating to
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Applicant by a professional licensing authority of any state or jurisdiction or the
Drug Enforcement Agency of the United States Department of Justice, or any
other investigation, action, restriction or limitation relating to Applicant's
privileges to practice the profession.

5. Applioant shall notify the Bureau of Professional and Occupational
Affairs by telephone within 48 hours and in writing within five (5) days of any
change of Applicanf‘s home address, phone number, employment status, employer
and/or change in ];)\factioe.

VIOLATION OF THIS ORDER

6. Notification of a violation of the terms or conditions of this Order
shall result in the IMMEDIATE TERMINATION of the period of probation
and the SUSPENSION of Respondent's license(s) to practice the profession in the
Commonwealth of Pennsylvania as follows: |

a. The prosecuting attorney for the Commonwealth shall
present to the Board's Probable Cause Screening Committee
("Committee") a Petitién that indicates that Respondent has violated any .
terms or conditions of this Order.

b. Upon a probable cause determination by the Committee
that Réspondent has violated any of the terms or conditions of this Order,
the Committee shall, without holding a formal hearing, issue a preliminary
order terminating this’prob ation and suspending Respondent's lioellée.

C. Respondent shall be notiﬁed of the Committee's

preliminary order within three (3) business days of its issuance by certified
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mail and first class’ mail, postage prepaid, sent to the Respdndent's Alast
registered address on file with the Board, or by personal s}ervice if
necessary. -

d. Within twenty (ZC) days of mailing of the preliminary

order, Respondent may submit a written answer to the Commonwealth's

~ Petition and request that a formal hearing be held concerning Respondent's

violation of probation, in which Respondent may seek relief from the
preliminary ofder suspénding his license. Respo:r;dent shall mail the
original answer and requelst for hearing, as well as all subsequent filings in
the matter, to the Bureau of Professional and Occupational Affairs’
Prothonofary, 2601 N. Third Street, Harrisburg, PA 17110, and a copy to
the prosecuting attorney for the Commonwealth. |

e. If the Respondent submits a timely answer and request for a
formal hearing, the Board or a designated hearing examiner shall convene
a formal ‘hearing within forty-five (45) days from the date of the
Prothonotary’s receipt of Respondent's request for a formal hearing.

f | Réspondent’s submission of a timely answer and request
for ghearing shall not stay the suspension of Respondent’s license u_ndér
the preliminary order. The suspension shall remain in effect unless the
Board or the hearing examiner issues an order after the formal hearing
staying the suspension and reactivating the probation.

g The facts and averments lin this Order shall be deemed

admitted and uncontested at this hearing.
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h. /If the Board or hearing examiner after the formal hearing
makes a determination against Respondent, a final order will be issued
sustaining the suspensioh of Respo-ndent’s license and imposing any
additional disciplinary measures deemed appropriate.

1. If Respondent fails tb timely file an answer and request for
a hearing, the Board, upon motion of the prosecuting attorney, shall issue
a final order affirming the suspension of Respondént’s license.

j. If Respondent does not make a timely answer and request
for a formal hearing and a final order affirming the suspension is issued, or
the Board or the hearing examinér makes a determination against
Respondent sustaining the suspension of Respondent'é license, after at
least 3 years of active suspension and any additional imposed discipline,
Respondent may petition the Board for reinétatement upon verification
that Respondent has complied \;Jith fhe Board’s order, abided by and
obeyed all laws of the United States, thé Commonwealth of Pennsylvania
and its political subdivisions, and all rules and regulations pertaining to the
practice of the profession in this Commonwealth.

7. Respondent's faiiure to fully comply with any terms of this Order
may also constitute grounds for additional dis'ciplinary action.

8. Nothing in.this Order shall preclude the prosecuting attorney for
the Commonwealth from filing charges or the Board from imposing disciplinary

or corrective measures for violations or facts not contained in this Order.
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9. After successful completion of the ﬁye—year period of probation,
Applicant may petition the Board to issue to Applicant an unrestricted, non-
probationary license upon an affirmative showing that Applicant has complied

with all terms and conditions of this Order.

.The State Board of Medicine has announced its intention to review this Proposed Report

in accordance with 1 Pa. Code § 35.226(a)(2).

BY ORDER:

OB SINE IS S
Ruth D. Dunpewold '
Hearing Examiner

For the Commonwealth: Keith E. Bashore, Esquire
COMMONWEALTH OF PENNSYLVANIA
Department of State Office of Chief Counsel
P.O. Box 2649 :
Harrisburg, PA 17105-2649

For the Applicant: Kathryn L. Simpson, Esquire
i METTE, EVANS & WOODSIDE
P.O. Box 5950
Harrisburg, PA 17110-0950

Date of mailing: N D\/ 2 2007
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AND NOW, this 14th day of July, 2008,. applicant having completed the
preliminary conditions to obtaining a license to practice medicine as described in the
Board’s adjudication and order issued December 21, 2007, the Board hereby GRANTS
applicant an unrestricted license to practice medicine. During the first six months of
applicant’s practice . applicant shall retain a psychiatrist as a preceptor to review

applicant’s records and discuss and review applicant’s practice and cases

Failure to do so may subject applicant to disciplinary action for failure to comply

with a Board order.

BY ORDER:
STATE BOARD OF MEDICINE

230V
OLLICE BATES JR, ML.D.,

CHAIRMAN
Applicaﬁt’s Attorney: Kathryn L Simpson, Esquire
Mette, Evans & Woodside
3401 North Front Street
PO Box 5950
Harrisburg, PA 17110-0950
~ Prosecuting Attorney: I§elth Bashore, Esqu1re
Board Counsel: " Gerald S. Smith, Senior Counsel
Date of Mailing:

Tuly 14, 2008
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MEMORANDUM ORDER VACATING PROBATION
AND GRANTING LICENSE TO PRACTICE MEDICINE

" By order of the State Board of Medicine (Board), dated December 21, 2007, which adopted

the Board Héaring Examiner’s amended order of November 2, 2007, Applicant was ordered to

demonstrate his fitness to practice the professioﬁ by successfully completing a nationally reco gnized,
Board-approved clinical skills evaluation and remediation program. Applicant was to fully comply

with the evaluation and comply with all recommendations made by the assessment and remediation

program. See BPOA v. Kessler, M.D., File no. 07-49-00779, Docket no. 0332—49'-07 -

Up oﬁ meeting the requirements of the clinicél skills evaluatién and remediation program, in
addition to all other licensing qualifications, and requirements, Applicant was to be granted a license
on PROBATION for avperiod of five (5) years. The Board has received a report from the clinical
skills evaluation and remediation program, which indicafcs that Applicant can safely practice as long

as he has a preceptor for the first 6 months of practice.

Accordingly further action against Applicant is not needed. Therefore the Board enters the

following order vacating the probationary status of Applicant’s license' ordered by the Hearing

Examiner and adopted by the Board.




ORDER
AND NOW this nd day of September, 2008, the State Board of Medicine hereby ORDERS
that the probation of Michael N. Kessler, M.D. is vacated. Applicant having completed the

preliminary conditions to obtaining a license to practice medicine as described in the Board’s

~ adjudication and order issued December 21, 2007, the Board hereby GRANTS Applicant an

unrestricted license to practice medicine. During the first 6 months of Applicant’s .practice,
Applicant shall retain a psychiatrist as a preceptor to review Applicant’s records and discuss and
review Applicént’s practice and cases.
Failuré to.comply with this Order may subject Applicant to disciplinary action for failure to
comply with a Board Order.
- Thus order i‘s effective immediately.
BY ORDER:

STATE BOARD OF MEDICINE
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- OLLICE BATES, JR., M.D.
. CHAIRMAN

Applicant’s Attorney: - Kathryn L. Simpson, Esquire
' Mette, Evans & Woodside
- 3401 North Front Street

- P.O. Box 5950 o

Harrisburg, PA 17110-0950

Commonwealth’s Atfomey: Keith E. Bashore, Esquire

2601 N. Third Street, P.O. Box 2649
Harrisburg, PA 17105-2649

Board Counsel: Sabina I. Howell, Esquire .
2601 N. Third Street, P.O. Box 2649
Harrisburg, PA 17105-2649

Date of mailing: ' September 2, 2008
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HISTORY

This case came before the State Board of Medicine (Board) for review of the report and
order of the hearing examiner issued on April 11, 2012, The history of this case is set forth in
the report and order of the hearing examiner, Neither party requested review By the Board. On
May 2, 2012, the Board issued a notice of intent to review, which set forth a briefing schedule,
Neither party filed a brief with the Board,

The Boafd reviewed the entire record in this matter at its meeting on June 26, 2012, and
now issues this adjudication and order in final disposition of the matter. The report and order of

the hearing examiner is appended to this adjudication and order of the Board as “Attachment A.”




FINDINGS OF FACT, CONCLUSIONS OF LAW AND DISCUSSION

It is consistent with the authority of the Board under the Medical Practice Act of 1985
(Act), Acf of December 20, 1985, P.1. 457, No. 112, as amended, 63 P.S. §422.1 ef seq., and the
Administrative Agency Law, 2 Pa. C.S. §504, for the Board to adopt the findings of fact,
conclusions of law, and discussion of the hearing examiner if the Board determines that they are
complete and supported by the evidence.

The Board has reviewed the entire record in this case. The Board concludes that the
findings of fact and conclusions of law of the hearing examiner are supported by the evidence
and the law. The Board, therefore, adopts the findings of fact and conclusions of law and hereby
incorporates the hearing examiner’s findings of fact and conclusions of law by reference as if
they were set forth fully in this adjudication and order. The Board concludes that most of the
hearing examiner’s discussion is supported by the facts and hereby adopts the hearing
examiner’s discussion from page 23 through the end of the first full paragraph on page 37. The
Board hereby incorporates the hearing examiner’s discussion from page 23 through the end of
the first full paragraph on page 37 by reference as if set forth fully in this adjudication and order.
The remainder of the hearing examiner’s discussion, wherein the hearing examiner weighs the
evidence and reaches a conclusion, is not adoptéd by the Board.

The Board adds the following discussion:

The Board is charged with protecting the public by enforcing the Medical Practice Act
and regulations of the Board. In this case, the Commonwealth filed a one count order to show
, causé alleging that Respondent was subject to discipline by the Board under section 41(5) of the
Act, 63 P.S. § 422.41(5), in that he is unable to practice medicine with reasonable skill and safety
- to patients by reason of illness. In addition, the Commonwealth alleged that Respondent was
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subject to the imposition of the costs of investigation under section 5(b)(5) of Act 48, 63 P.S. §
2205(b)(5), and alleged costs in the amount of $7358.39.

In making a determination as to whether Respondent is able or unable to practice
medicine with reasonable skill and safety, the Board carefully considered the testimony of Dr.
Reubins, who has treated Respondent since the spring of 2002, Dr. Voskanian, who evaluated
Respondent on May 2, 2011, and Dr. Block, who evaluated in light of the charges brought
against him by the Commonwealth and who also reviewed Dr. Voskanian’s expert report. Dr.
Reubins testimony was limited because he could not draw any conclusions from any of
Respondent’s conduct which led to his arrests. Regarding the most recent arrest and guilty plea,
Dr. Reubins testified that he could not opine on the significance of the arrest and plea because
there was no way to determine exactly what Respondent did and what Respondent’s intent was
while he was doing what he did. Dr. Reubins did note that he was concerned that Respondent
placed himself in positions or situations that, while not constituting pedophilia or exhibitionism,
called attention to himself. (N.T. 153-154). Dr. Reubins also testified that “there is some
compelling something that has gotten him [Respondent] so close to that behavior [exhibitionism]
that he’s been accused of it” three times. (N.T. 154).

Dr. Voskanian concluded that his examination of Respondent suggested pedophilia and
exhibitionism, but did not reach a conclusive diagnosis. Dr. Block rejected the conclusions of
Dr. Voskanian and opined tilat Respondent suffered from chronic social phobia and anxiety.
(N.T. 132-137). The Bdardragrees with the hearing examiner’s conclusion that regérdless of the
lack of a definitive diagnosis or an agreement among the experts, Respondent’s mental state has

manifested itself in inappropriate behavior,




The Board is also mindful of Respondent’s disciplinary history before this Board and
before the Boards of Medicine of New York and Massachusetts, and the conclusions of Dr.
Berlin, the psychiatrist who examined Respondent in 2003 in preparation for Respondent’s New
York hedring, Dr. Berlin testified that Respondent had a sexual disorder characterized by
exhibitionism and an urge to be seen masturbating by young males. The New York Board also
found that Respondent had engaged in fraud and making a false report, and found him morally
unfit to practice. This Board provisionally denied Respondent’s application for licensure on
January 23, 2007, and provided Respondent a hearing. The Board issued a license to Respondent
with a five-year term of probation. After Respondent completed the CPEP program, the Board
vacated the probation after Respondent had served less than one of the five years. The order
vacating probation issued on September 2, 2008, Approximately 2 years later, on November 13,
2010, Respondent was arrested for the crime of lewdness. Respondent pleaded guilty to that
charge on March 31, 2011.

The hearing examiner noted in the portion of the discussion that was nbt adopted by the
Board that Respondent’s inappropriate conduct has not taken place in a practice setting.
Paradoxically, the hearing examiner then proposed that Respondent should again be placed on
probation with the sole restrictions that he not treat individuals under the age of 18 and not
further violate criminal laws. The Board assumes the hearing examiner intended to preemptively
protect minors should Respondent’s inappropriate conduct expand into his practice. The Board
finds this approach insufficient to protect the public and the integrity of the proféssion.

The Board gives the greater weight to the testimony of Dr. Voskanian and concludes that
Respondent is unable to practice with reasonable skill and safety to patients. Accordingly, the
Board is authorized to revoke, suspend or otherwise discipline Respondent’s license. Section
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42(a)(3) of the Act, 63 P.S. § 422.42(a)(3). In determining the appropriate sanction, the Board
considers the number and seriousness of violations and any evidence of an aggravating vor
. mitigating character. In this case there is only one charge; that Respondent cannot practice
safely. Considering the seriousnesé of this matter and Respondent’s disciplinary history in the
Commonwealth and the history of actions against Respondent in other states, which serve as
factors to aggravate the sanction that might be imposed, the Board concludes that Respondent’s
license must be revoked. Pursuant to section 43 of the Act, 63 P.S. § 422.43, Respondent may
apply for reinstatement after a period of at least 5 years.

The Board is also authorized, under section 5(b)(5) of Act 48, 63 P. S, § 2205(b)(5), to
hﬁpose the costs of investigation in this maﬁer. The Commonwealth, in its order to show cause,
alleged costs of investigation of $7,358.39. Because the Board has determined that revocation of
the license is the appropriate sanction, the Board declines to impose the costs éf investigation.

Wherefore, the following order shall issue.




COMMONWEALTH OF PENNSYLVANIA:
DEPARTMENT OF STATE
BEFORE THE STATE BOARD OF MEDICINE

Commonwealth of Pennsylvania, :
Bureau of Professional and '

Occupational Affairs
Docket No. 0834-49-11
V. :
:  File No. 10-49-05874
Michael N, Kessler, M.D, :
Respondent
ORDER

NOW, this day £ \rgf July 2012, the State Board of medicine hereby ADOPTS the
findings of fact and conclusions of law of the hearing examiner and those portions of the
discussion of the hearing examiner as set forth in the Board’s discussion, along with the
foregoing additional discussion, and hereby ORDERS that the license to practice medicine and
surgery of Michael N. Kessler, M.D., license number MD-435080, shall be REVOKED.
Respondent shall return all licensure documents from the Commonwealth in his possession to:
Board Counsel, Department of State Legal Office, P.O. Box 2649, Harrisburg, PA 17105-2649
within 30 days of the date of this Order.

This Order shall take effect immediately; however, the revocation of Respondent’s
license shall become effective on August ﬁ, 2012, 30 days from the date of issuance of this
Order.

BY ORDER:
BUREAU OF PROFESSIONAL AND STATE BOARD OF MEDICINE
OCCUPATIONAL AFFAIRS

/4’ T Jrues v smer. I
KATIE TRUE, JAMES W. FREEMAN, M.D.
COMMISSIONER CHAIR




For Respondent:

For the Commonwealth:

Board Counsel:

Date of Mailing:

Kathryn L. Simpson, Esquire
Mette, Evans & Woodside
PO Box 5950

Hazrrisburg, PA 17110-0950

Keith E. Bashore, Esquire

Andrew Demarest, Esquire

Commonwealth of Pennsylvania
GOVERNOR’S OFFICE OF GENERAL COUNSEL
Department of State

P.O. Box 2649

Harrisburg, PA 17105-2649

Teresa A. Lazo, Esquire

July 25 Qoin
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HISTORY

This matter comes before the hearing examiner for the State Board of Medicine (Boa.rd)
on a one count order to show cause (OSC) filed on May 16, 2011, alleging that Michael N.
Kessler, M.D., License No. MD435080, (Respondent) is subject to disciplinary action under
section 41(5) of the Medical Practice Act of 1985 (Act), Act of DeCembér 20, 1985, P.L. 457, as
amended, 63 P.S. §§422.1 et seq., at 63 P.S. §422:41(5) in that Respondent is unable to practice
medicine with reasonable skill. and safety to patients by reason of illness, (Exhjbﬁ C-1)

The Respondent filed an answer to the OSC on July 7, 2011. (Eihibit C-2) A hearing
was originally scheduled to be held on September 21, 2011 in Harrisburg, Pennsylvania but was
continued at the request of the Respondent. The matter was rescheduled for and held on
November 21, 2011. Keith E. Eashore, Esquire, represelnted the Commonwealth. The
Respondent was represented by Kathryn L. Simpson, Esquire. At the conclusion of the hearing
the parties indicated  desire to file post hearing briefs and the hearing examiner established a
brieﬁn.g schedule. The hearing transcript was filed on December 6, 2011 and the
Commonwealth filed its post-hearing brief on January 20, 2012. In its brief, the C(;mmonwealfh
recommended that the Respondent’s license be placed on probation for a period of five years,
subject to terms and conditions éf the Disciplinary Monitoring Unit (DMU) of the Pennsylvania
Professionai Health Monitoring Program (PHMP). The Respondent filed his post-hearing brief
. on February 24, 2012, submitting that the Commonwealth had failed to prove by a
preponderance of the evidence tﬁat the Respondent was unable to practice medicine with
reasonable skill and safety to patients by reason of illness, The Commonwealth declined to file a

reply brief thereto.




FINDINGS OF FACT

I Respohdent holds a license to practice medicine in the Commonwealth of

Pennsylvania, license no. MD435080. (Board Records)

2. Respondent's license number MD435080 ‘is active through December 31, 2012.

(Board Records)

3. At all times pertinent to the factual allegations, Respondent held a license to
practice medicine in the Commonwealfl of Pennsylvania. (Exhibits C-1 and C-2)

4. Respondent's most recent address on file with the Board is 174 Eyland Avenue,
~ Succasunna, NJ 07876-1518. (Board records)

5. Respondent obtained his M.D. from the University of Connecticut School of
Medicine in May of 1997, (Board records; Docket No. 0332-49-07)

6. Respondent also earned a master’s degree in psychology from Central
Connect.icut State University. (Board records; Docket No. 0332-49-07)

7. " Respondent was initially-licensed to practice medicine in the State of New York
in 1999. (Exhibits C-1 and C-6) |

8. On Fune 30, 2001, Respondent completed at four-year combined internship and
residency at Long Island Jewish Medical Cent.er and Hﬂlsi&e Hospital, the affiliated psychiatric
hospital, which are now known collectively as the North Shore Long Island Jewish Health
- System due to a merger. (Board records; Docket No. 0332-49-07)
| 9. Respon(ient was initially licensed to practice medicine in the Commonwealth of

Massachusetts in July 2001. (Exhibit C-1and C-6)




16, On Jﬁiy 1, 2001, Respondent began a residency in child and adolescent psychiatry
at Cambridge Health Alliance (CHA) in Massachusetts, where Respondént worked with
adélescent inpatients. (Exhibits C-1, C-6 and C-7)

1.  OnlJulyS8, ZOOL Respondent was arfested in Norwood, Massachusetts, and
charged with open and gross lewdnéss, a felony in Massachusetts, as well as with disorderly
conduct at Criminal Docket #0157CR001822. (Exhibits C-1 and C-6)

12.  The criminal charges were based on allegations of two males iﬁ their 'twentie_s
who stated that Respondent had exposed his genitals and been masfurbaﬁng in his car in the
parking lot of a donut shop parking ot in Walpole, MA. (Exhibits C-1 and C-7)

13. On August 1, 2001, Respondent was terminated from the CHA child and
adolescent psfchiatry residency due to his arrest on July 8, 2001. (Exhibit C-1, C-6, and C-7)

14.  The disorderly coﬁduct charge was dismissed at the request of the Commonwealth
of Massachusetts. (Board records; Docket No. 0332-49-07) |

15, Under the Massachusetts Rules of C}'imiﬂal Procedure, a defendant may plead not
guilty, but admit to sufficient facts to warrant a ﬁnéing of guilty. Official Notice of Mass. Ann.
Laws R, Crim. P. Rule 12(a)(2) (2007). (Board records; Docket No. 0332-49-07) |

16. On Jﬁne 3, 2002 Respondent pled “not guilty” to the charge of open and gross
lewdnéss but admitted sufficient facts, accepted after éoiloquy to warrant a finding of guilty, but
the matter was continued for one year without a finding, and the open and gross lewdness count
eventually was dismissed on June 3, 2003, (Board records; Docket No. 0332-49-07)

“17. OnNovember 13, 2001, Respondent was arrested in Falmouth, MA, and charged
with oi)en'and gross lewdness, a felony in Massachusetts, and indecent -exposure at Criminal
Docket #0189CR00é580,. (Exhibits C-1, C-6 and C-7)
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18: ‘The charges were based on allegations by two boys, ages 10 and 12, who livéd !
across the street‘from Respondent and who alleged rthat they could see a'man Stan&ing nude and
masturbating in the front window of the home of Respondént’s mother. (Exhibits C-l,. C-6 and
- C-7; See Opinion of Massachusetts Supreme Judicial Court in Commonwealth v. Michael
Kesslef, 442:Mass. 770, 817 N.E.2d 711 (2004)).

19, Respondent stood trial on the charges at Criminal Docket #01 89CR0025.80 on
June 2, 2002, and was convicted of open and gross lewdness; the judge dismissed the indeceﬁt
exposure count as a lesser included offense of the opén and gross lewdness count. (See Opinioq
of Massachusetts Supreme Judicial Court in Commonwealth v. Michael Kessler, 442 Mass. 770,
- 817N.E.2d 711 (2004) | |

20. Rc;.spondent appealed and the Massachusetts Supreme Judicial Court overturned
the conviction in an opinion filed November 12, 2004, reversing the judgmenf of the District
Court, setting aside the guilty verdict, and acquitting Respondent of the charge of open and gross
lewdness; the indecent exposure count, which the judge had dismissed during the trial, was not
reinstated. (See Opinion of Massacﬁusetts Supreme Juciicial Court in Commonweaith v. Michael
Kessler, 442 Mass. 770, 817 N.E.2d 711 (2004)

21, After CHA terminated Respondent from its employment in August 2001,
Respondent was unable to find employment in Massachusetts. (Board records; Docket No,

0332-49-07)
| 22.  Because of his inability to find any kind of work in Massachusetts, Respondent
returned to New York, where, within a week of his return, he found empioyrﬁent at Brunswick

Hospital Center located in. Amityville, New York. (Board records; Docket No. 03 32-49-07)



24, Respondent started full time employment at Brunswick Hospital Center on
Decerr}ber 1,2001. (Board records; Docket No. 6332-49~07)

25. However, when Respondent filled out the employment application for Brunswick
-Hospitai Center, he did not include his month of employment wi~th CHA, during July 2001, in the
space in which the employment application asked about elvery hospital where he had ever had
privileges. (Board records; Docket No. 0332-49-07) |

26. | After returning to New York, Respondent also filled out an employment
application for Holliswood Hospital, and in response to the directive to list every place that he
had had privileges, he again omitted his employment with CHA. (Btl)ard records; Docket No.
0332-49-07)

27. Asapartof secun'ng- employment at Brunswick Hdspital Center, Respondent had
to fill out an applécation so that he could be acided to the employer’s éroup malpractice insurance
policy. (Board records; Docket No. (332-49-07)

28.  The malpractice insurance application included a question that asked if
Respondent had ever been arrested for a felony. (Board records; Docket No, 0332-49-07)

29.  Respondent answered that question by stating “no,” although he knew, at the
time, that what he had been arrested for in July 2001 was a felony in Massachusetts. (Board
records; Docket No. 0332-49-07)

30.  Inapproximately October 2002, Respondenf received the rencwal for his license
to practice medicine in New York. (Board records; Docket No. 0332-49-07)

31, The renewal application asked whether Respondent had ever been disciplined by

a hospital, as well as whether Respondent had been arrested for a felony or a misdemeanor, and




Respondent answered both questions truthfully, in the affirmative. (Board records; Docket No.
0332-49-07). | |
| 32 OnDecember 13, 2002, the New York State Board for Professional Medical
Conduct (New York Board) issued a Statement of Charges against Respondent, charging him
‘with (1) having been terminated from CHA; (2) lying about that termination on his application to
Brunswick Hospital Center; (3) lying about the termination on his application to Holliswood
| Hospital; (4) lying on his application for medical malpractice insurance about having been the
subject of an investigation or disciplinary proceeding by a governmental agencf, professional
society or professional review board of al hospital and about having been charged with a féIony;
and (5) being found guilty of gross lewdness and lascivious behavior in Falmouth District Coutrt.
(Board records; Docket No. 0332-49-07; See In the Matter of Michael N. Kessler, M.D., CO-02-
10-05389-A, Statement of Charges) 7 |
33.  Atahearing held on January 22, 2003, which Respondent attended, the New York
Board heatd testimony at the formal hearing from Fredrick S. Berlin, M.D., Ph.D, founder of the
Johns Hopkins Sexual Disorders Clinic in Baltimore, Maryland. (Exhibits C-1, C-6 and C-7)
34, Atthe Irequest of Respondent, Dr. Berlin had examined Respondent shortly before
the January 22, 2003 hearing. (Exhibits C-1, C-6 and C-7)
| 35.  Dr. Berlin testified, based on his knowledge of the evidence available to him, éf
his concern that Respondent had a sexual disorder characterized by exhibitionism and an urge to
be seen masturbating by young males. (Exhibits C-1, C-6 and C-7) |
36.  Dr. Berlin testified that Respoﬁdent was not being adequately treated at that time

for the sexual disorder. (Exhibits C-1 and C-6) S




37.  Marc S. Reubins, M.D. and Seymour H. Block, DO also testified for Respondent

at the formal hearing before the New York Board. (Exhibits C-1, C-6, and C-7)
| 38.  Dr. Reubins testified as Respondent’s treating psychiatrist that Respondent has a -
systemic disorder characterized by anxiety and depression. (Exhibits C-1 and C-6)

39, Dr. Block is a physician licensed in New York and Florida, is a board certified
psychiatrist, and testified that he performed a forensic examination of Respondent and that
Respondent has an anxiety condition. (Exhibits C-1 and C-6; N.T. 168-169)

40,  The New York Board found fhat the testimony of Drs. Reubins and Block was
based in large part upon information provided by Respondent as to the nature of the conduct that
led to Respondent’s criminal arrests. (Exhibits C 1. and C-6)

41,  The New York Boardl found Dr. Berlin’s testimony to be the most convincing of
any of the psychiatric witnesses at the January 22, 2003 hearing. (Exhibits C-1 and C-6)

42, On February 13, 2003, the New York Board issued a Determination and Order in
which the Board sustained all of the specifications alleged in the Statement of Charges, except
the allegation that Respondent lied on his application for medical malpractice insurance about
having been the subject of an investigation or disciplinary proceeding by a governmental agency,
professional society or professional review board of a hospital, which was not supported. Based
upon these findings the Ne.w York Board determined in part that Respondent’s actions
constituted the fraudulent practice of the profession, moral unfitness to practice medicine, the
willful making or ﬁii;ag of a false répoﬁ, and conviction of an act in another state which would, if
committed in New York, be a crime. (Board records; Docket No. 0332-49-07) |

43, Pursuant to its Determination and Order of February 13, 2003 tﬁe New York
Board revoked Respéndent’s license to practice medicine in the Stafe of New York. (Exhibit C-
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I, C-6 and C-7)

44, Atthe time of the New York Board’s decision, Respdndént’s conviction on the
I\%ovember'B, 2001 arrest in Falmouth had not yet been overturned by the'Massachusétts
Supreme Judicial Court.

45.  The New York Board did not set forth any specifications o.r make any findings
related to the July 2001 az-resfc, (Exhibit C-1; See In the Matter of Michael N, Kessler, M.D., CO-
02-10-05389-A, Statement of Charges). |

46,  After the New York Board’s revocation of his licenge in 2003, Respondent -
obtained a license as a life, accident and health insurance broker in New York and began
~ working in the insurance field, which led to his current ownership of his own insurance agency,
K & L Agency. {Board records; Docket No. 0332-49-07)

47.  Respondent also obtained licenses as a life, accident and health Ainsurancc broker
in Connecticut, New Jersey and Pennsylvania. (Boérd records; Docket No. 0332—49—07)

48.  Respondent has never had discipline against his insurance licenses in any state.
Respondent was employed with Aram Health and Disease Management of New Jersey, a firm
that works on disease managemeﬁt in order fo n_u'nimize increages in the cost of health insurance.
.(Board records; Docket No. 0332-49-07)

49.  Additionally, Respondent was associated with 123College.com, representing
Long Island, Nassau and Suffolk, providing free seminars once a month during the school year to
parents and high school students, instructing them as to methods to maximize the findncial aid
the students can obtain for college. {Board records; Docket No. 0332-49-07)

50.  Respondent was also certified by thé Internal Revenue‘ Service as a‘ federal

income tax preparer and he prepares both state and federal income tax returns for individuals and
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small businesses. (Béard records; Docket No. 0332-49-07)

51.  Respondent had not renewed his license té practice medicine in Massachusetts
after its initial issuance i1'1 July 2001 because at the time for renewal in December 2001, he had
already returned to New York and did not plan to return fo Massachusetts to worl;. (E_;o'ar&
records; Docket No. 0332-49-07)

52.  Because he dr}d not renew his license in Massachusetts, after the expiration date,
ReSpdndent’s license there wasL labeled “revoked,” although it was not a disciplinary action and
he was considered to have an inchoate right to renew. (Board records; Docket No. 0332-49-07)

53, On September 2, 2003, the Massachusetts Board initiated a disciplinary action
agéinst Respondent’s Massachusetts Iicensé: based on ailegations-that Respondent (1) had
exposed himself in a parking lot in Walpole, Massachusetts; (2) had been criminally convicted in
Falmouth District Court for standing nude in a window exposing himself in front of children; (3)
had his New York license revoked for providing false information on two applications for
hospital privileges and on an application for professional liability insurance; and (4) had been
convicted of open and gross lewdness. (Board records; Docket No. 0332-49-07; Exhibit C-1;
See Commonwealth of Massachusetts Board of Registration in Medicine, In the Matter of
Michael N. Keller, M.D., Adjudicatory Case No. 03-22-DALA).

54.  On t‘he'advice of an attorney, Respondent did not aitend any hearings relateci to
the action agaiﬁst his license before the Massachuse’fts Board. (Board records; Docket No. 0332-
49-07)

55.  On July 26, 2006, the Massachusetts Board issued a Final Decision and Order
which acknowledged that the Massachusetts Supreme Judicial Cowrt had overturned
Rcsiaondeﬁt’s conviction and found that Respondent had engaged in conduct undermining the

10



public confidence in the integrity of the medical profession and lacked good moral character, had
engaged in céﬁduct Which placed into question his ability to practice medicine, and had been
disciplined by another state for conduct substantially similar to conduct which has the capacity to
deceive 01'7defraud; as a result, the Massachusetts Board revoked Respondent’s inchoate right to
* renew his license to practice medicine in Massachusetts, ((Board records; Docket No. 0332-49-
07, Exhﬂﬁ_it C-i; See Commonwealth of Massachusetts Board of Registration in Medicine, In the
‘Matter of Michael N. Keller, M.D., Final Decision and Order, Adjudicatory Case No. 03-22-
DALA (RM-03-662)

56. - The Massachusetts Board determined that Respondent’:.; actions leading to his
2001 arrests were sexually exploitative in nature. (Exhibits C-1 and C-6) |

57.  The Massachusetts Board held that Respondent’s sexually exploitative conduct
calls into question his ability to practice medicine. (Exhibits C-1 and C-6) |

58.  In November 2006, Respondent submitted an Application for a License to
Practice Medicine. Without Restriction to the Board. (Exhibits C-1 and C~2)‘

59.  On January 23, 2007, the Board notified Respondent that the Board had
provisionally denied I_1is application based on attached documents indicating (1) that his license
in New York had been revoked by the New York Board because of his alleged failure to disclose
his a;fﬁli,.ation with and dismissal from a psychiatry residency program on two hospital medical
staff applications and to a professional liability carrier, and because of his alleged failure to |
disclose a criminal conviction on his application for a residency program, and (2) that the
‘Massaohusetts Board had revoked his license to practice medicine in that state based on the New
York Board’s revocation action. (Board records; Docket No., 0332-49-07

60.  The Board’s January 23, 2007 letter further informed Respondent that its
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provisional denial was based on sectiéns 22 and 41 of thé Act, §§ 422.22 aﬁd 422.41,
respectively, the first of which provides that the Board shal—l not issue a license to an Respondent
unleés the Respondent establishes that, among other things, he or she is of good moral character,
§ 22(b), 63 P. S § 422.22(b), and the latter of which authorizes the Board to refuse a hcense to an
Respondent who has had a license revoked suspended or otherw1se disciplined by the licensing

| anthority of another state, § 41(4), 63 P.8. § 422 41(4), or who has been found guilty of immoral
or unpfofessional conduct, § 41(8), 63 P.S. § 422.41(8). Respondent timely appealed the |
Board’s provisional denial and requested a hearing. (Board records; Docket No. 0332-49-07)

61.  On October 12, 2007 Respondent appeared at the hearing regarding his
application and was represented by counéel and where Dr. Reubins testified on his behalf.
(Board records; Docket No. 0332-49-07) |

62. InaProposed Adjudication and Order of Noverﬁber 2, 2007 the hearing examiner
found that the Respondent shouid be granted a license by this Board, subject to five years
probation. (Board records; Docket No. 0332-49-07)

63. .On December 21, 2007, the Board adopted the hearing examiner’s Proposed
Adjudication and Order under which the Respondent’s application to practice medicine in
Pennsylvania was approved, subject to a probationary status for a period of five (5) years subject

 to specific terms and conditions. (Board records; -Docket No. 0332-49-07; Exhibits C-1 and C-2)
64.  The Respondent’s probationary terms and conditions included a requirement that
Respondent complete a Board-approved clinical skills evaluation and remediation program.
(Board records; Docket No. O332~4§-07; Exhibits C-1 and C-2)
65. The evaluation and remediation for Respoﬁdent cdmpleted by the Center for
Personalized Educatién for Physicians in Denver, CO, .found Respondent’s w;aknesses to
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include: In-depth understanding of the reasons behind patient-generated pressure regarding
boundary violétions. (Exhibits C-1 and C-2)

66.  On September 2, 2008, the Board issued an Order vaéating Respondent’s
probation. (Board records; Docket No. 0332-49-07, Exhibits C-1 and C-2)

67. In Septem}:;er'2007, Respondent married a woman Whom he met during their -
residencj, who is a psychiatrist. (Board records; Docket No. 0332-49-07; N.T. 34)

68. | Respondent has a lifelong anxiety disorder that has been very successfully treated
with therapy. (Board recrords; Docket Nor. 0332-49-07)

69. Respondent was in therapy throughout his residency, which he found helpful.
(Board records; Docket No, 0332-49-07)
| 70.  In March 2002, Responident began treating with Dr. Mare Reubins and has been
seeing him regularly ever since, usually twice a week. (N.T. 53, 132)

71. Dt. Reubins is a board certified psychiatriét, licensed to practice in New York,
who specializes in child psychiatry, adolescent psychiatry, health psyohiatry. and forensic
psychiatry, (N.T. 130} | |

72.  Respondent initially sought consultation with Dr. Reubins for anxiety and
concerns about the effect Respondent’s arrests and subsequent disciplinary actions were having
on his medical liceﬁse, as well as for general life problems. (N T.133)

73, In an effort to remediate the wrongs he had committed, Respondent successfully
completed the ProBE Program in Professional Problem-Based Ethics, which consisted of 22
| hours of curriculum, 'including readings agd seminar participation, in September 2005. (Board
records; Docket No. 0332-49-07) |

74.  Asa part of completing the ProBE; progfam, Respondent wrote a Final Essay that
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discussed his untruthful reports to the Brunswick and Holliswood Hospitals and on the
professional liability insurance application. (Board records; Docket No. 0332-49-07) |

75.  Respondent did not engage in the practice of medicine in any manner during the
period of June 2002 through October 2008 (Exhibit C-7; N.T. 36)

76.  Respondent returned to the practice of medicine as a psychiatrist in October 2008
in Pennsylvania, (Exhibit C-7)

77.  During the period of October 2008 to June 2009, Respondent was employed as a
psychiatri’st with ISL Psychiatric Services. (Exhibit (.3—7)

78, | Respondent quit employment with ISL-Psychiatric Services because he did not
.- have enough time to spend with patients. (Exhibit C-7)

79.  During the period of July 2009 through May 2011, Respondent was employed as
Associate Mc.adical Director for a school-based partial hospitalization program for Colonial
Intermediate Unit 20 in Northampton and Monroe Counties, Pennsylvania. (Exhibit C-7; N.T.
84)

80.  Respondent’s employment res;ﬂonsibilities for the period of July 2009 through
May 2011 included traveling to schools to provide psychiatric services to children with various
mental illnesses. (Exhibit C-7; N.T. 127)

81.  Respondent provided psychiatric services to children with schizophrenia,
depression, anxiety, and adjustment disorders due to problems.at homé. (N.T. 85, 127}

52. Respondent’s employment responsibilities included psychiatric treatment’
provided to children of various ages, including children in elementary school. (Exhibit C-?_; N.T.
126) |

83.  Respondent treated children approximately sixteen (16) hours per wéek in school-
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based settings. (Exhibit C-7; N.T. 126)

84.  During 2010 and until it closed in March 2011, Respondent was employed at
Shawnee Académy in Shawnee-on-Delaware, PA, which wés a residential treatment facility for
children with sevefe mental illnesses. In that position he covered for the staff psychiatrist by
responding to pﬁone calls from Academy staff, (Exhibit C-7; N.T. 89)

85.  Respondent is currently employed as a psychiatrist at Pocono Psychiatric
Associates in East Stroudsburg, PA. (Exhibit C-7; N.T. 82)

86.  Respondent treats individuals of all ages, currently treating mostly adults but also
two adolesc‘:ent patients in his pracﬁice at Pocono Psychiatric Associates. (N.T. 91-93)

817. Qn November 13, 2010, the Respondent was arrested for the crime of Lewdness
by the Mount Olive Township'(NJ) Police Department. (Exhibit C-3; N.T. 14-15)

88. . Officer Marianne Wurtemberg of the Mount Oiive Township Police responded to
a police call at the Sutton Park Mall in Flanders, NJ for a report of a male masturBating ina
vehicle at approximately 9:16 pm on November 12, 2010. (Exhibit C-4; N.T. 16)

89. A police check of the motor vehicle registration indicated that the vehicle
belonged to Resp‘ondent. (Exhibits C-3 and C-4; N.T. 17)_

90.  Officer Wurtemberg was met by three juvenile male victims when she responded
to the police call at Sutton Park Mall. (Exhibit C-4; N.T. 18)

- 91, Two of the victims were 14 years of age, apd one victim was 15 years of age.
(Exhibit C-4; N.T. 18)

92. . The victims stated to Officer Wurtemberg that as they walked past the
Respondent’s vehicle parked outside of the Tractor Supply store, they saw the interior light go on
inside the vehicle. (Exhibit C-4)- v |
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_ §3. The victims stated to Officer Wurtemberg that they had observed the Respondent :
pull his zipper down, pull out his penis, and begin masturbating in the vehicle. (Exhibit C-4) |

94,  The Qictims stated to Ofﬁcér Wurtemberg that they yelled and mentioned calling
the poléce am‘i the Respondent subsequently drove oif. -(Exhibit C-4)

95, On March 31, 2011, the Respondent entered a guilty plea in the Roxbury
Township (NJ) Municipal Court to the criminal charge of Lewdness. (Exhibits C-1 and C-2; N.T.
2 1 ~22) |

96.  The Respondent was sentenced to 90 days in county jail suspended; Qrdered to
pay a fine of $1000.00; and to continue to undergo psychiatric counseling for a period of one (1)
yeat, (Exhibits C-1 and C-2)

97.  The record of the Respondent’s plea was ordered to “be sealed and not utilized or
not be evidential in any subsequent civil proceeding pursuant to Néw Jersey Court Rules 7:6-2.
(Exhibit C-2; N.T. 22)

98, On April 6, 2011, the Board issued an Order Compelling Mental and Physical

Examination In Re: The Fitness of Michael N. Kessler, M.D. to Practice Medicine with

Reasonable Skjll and Safety. (Board records; Exhibits C-6 and C-7)

99, Psychiatrist Pogos H. Voskanian, M.D., of Huntingdon Valley, PA, conducted a
mental and physical examination of the Respondent for one day, on May 2, 2011. (Exhibits C-6
and C-7, NT 30)
100.  Dr. Voskanian performs forensic evaluations of sex offenders for state and federal
| agencies in New Jersey and Pennsylvania. (Exhibit C-5; N.T. 27) |
101. Dr. Voskanian performs apﬁroxhnately 200 sex offender evaluations per yea;: for
the New Jersey Department of Human Services. (Exhibit C-5; N.T. 27)
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102.  Dr. Voskanian has conducted numerous iecnlres/seminars on sexual offender
~ evaluations. (Exhibit C-5; N.T. 27)

103.  Dr. Voskanian has served as a psycﬁiatric consultant for United States Pretrial
Services and United States Probation Office, Eastg:rn District of Pennsylvania since 1998.
(Exlﬁbh; C-5)

104.  Dr. Voskanian has served as Associate Clinical Professor of Psychiatry at Drexel
University College of Medicine (Medical College of Pennsylvania, Hahnemann Univéfsity)

. since 1998, (Bxhibit C-5; N.T. 26)

105.  OnMay 9, 2011, Dr. Voskanian provided a twenty-nine (29) page mental and
physical evaluation of the Respondent. (Exhibit C-7; N.T. 30)

106.  Asaresult of his examination, Dr, Voskanian concluded that his “suggested
diagnosis” of Respondent “..raises questions regarding pedophilia and exhibitionism” in other
words Dr. Voskanian concluded that the Respondent’s actions suggested pedophilia and
exhibitionism but he could not make a diagnosis of pedophilia or exhibitionism. (Exhibit C-7;
N.T. 46, 61, 69-70) |

107.  Dr. Voskanian testified that in his opinion Respondent is not.able to éractice asa
psychiatrist with reasonable skill and safety to patients. (Ex}ﬁbit C-7; N.T. 46-47)

108. - In his examination report, Dr. Voskanian noted that Respondent did not engage in
the practice of medicine in any manner during the period of June 2002 through October 2008.
(Exhibit C-7; N.T. 36) |

109. In‘his examination repért, Dr. Voskanian noted that Respondent has chosen
employment that involves considerable contact-.with children and adolescents. (Exhibit C-7)

1 10 In his examination report, Dr. Voskanian noted that Respondent started treatment
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with mental health professionals at a ydung age. (Exhibit C-7; N.T. 40)

111, In his examination report, Dr. Voskaniﬁ'n noted that Respondént’s parents did not
display signs of affection and experienced conflict when Respondent was a child. (Exhibit C-7;
N.T. 44) |

112. Inhis examination report, Dr. Voskanian noted that Respondent does not like o
be touched by others in any manner. (Exhibit C-7; N.T. 44) |

i 13. Inhis examination report, Dr. Voskanian noted that Respondent had his first
sexnal contact with another person when he was 21 years of age. (Exhibit C-7; N.T. 32)‘

114. | In his examinaﬁon feport, lDr. Voskanian noted that Respondent has not engaged
in sexual contact with his wife for most of his marriage. (Exhibit C-7; N.T. p. 34)

115, In his examination report, Dr. Voskanian noted that Respondent has practically no
history of adul.t relationships except for his marriage. (Exhibit C-7) |

116. In his examination report, Dr. Voskanian noted that Respondent’s psychological
conditions have had a devastating impact on him and his ability to prac;tice as a psychiatrist.
(Exiﬁbit C-7;N.T. 137)

117. Inhis examination report, Dr. Voskanian noted that Respondent does not accept
responsibility for his inappropriate behaviors. (Exhibit C-7; N.T, 35, 42, 46)

- 118, In in's examination report, Dr. Voskanian noted that Respondent explains that his
legal difficulties result from others’ unfounded behaviors and attempts to incriminate him.
(Exhibit C-7)

119.  In his examination report, Dr. Voskanian noted that Respondent claimed that the
Walpole police lied to him pursuant to his July 2001 arrest in Walpole, MA. (Exhibit C-7)
| 120. In his examination report, Dr. Voskanian noted that Respondent blamed tﬁe
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mother of the children involved in the Respondent’s November 2001 arrest in Falmouth, MA, for
calling the police regarding the incident. (Exhibit C-7) |

121,  In his examination report, Dr. Voskanian noted that Respoﬁdent claimed that the
Mount Olive Township (NJ) police had fabricated the details of his November 2010 arrest in
New Jersey. (Exhibit C-7; N.T. 100-101) |

122.  In his examination report, Dr. Voskanian noted that Respondent blames his own
expert witness, Dr. Bérlin, who testified at the formél hearing before the New York Board for the
Respondent’s legal problems. (Exhibit C-7)

123.  Exhibitionism and pedophilia involve urges or thoughts suggesting that a person

is pedophilic or is an exhibitionist and that the person acts on those urges or thoughts. (N.T. 134-

135)
124.  Respondent’s pathology is chronic and pervasive. (Exhibit C-7; N.T. p; 69-70)
125.  Respondent is currently presc?ibed Klonopin and Nardil. (N.T. 42)
126. At the hearing Dr. Reubins again testified on 1Eehal’f of the Respondent. (N.T.
129-166) |

127. Dr. Reubins testified that he disagreed with Dr. Voskanian’s ;‘suggested
diagnosis” and found no clinical indication of pedophilia and éxhibitionism. (N.T. 134)

128.. Dr. Reubins also testified that he has seen nothing in Respondent that would
evidence that the alleged pathology of pedophilia and exhibitionism ﬁas had a devastating effect
on Respondent. (N.T. 136-137) | .

129. Respondent has been diagnosed witﬁ chronic social phobias and anxiety. (N.T.
134) |

'130.  Dr. Reubins concluded that he did not see in Respondent WhE-it Dr. Voskanian did
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and that if, indeed Dr. Voskanian’s conclusions were correct, there would have been boundafy
violations and patients complaining and there are none. (N.T. 138-139)

131.  Dr. Reubins also opined that he was concerned ti_iat the Respondent placed
himself in positions or situatioﬁs that, while not constituting p_edophilia or exhibitionism, called -
attention to the Respondent. (N.T. 153-134)

132, Dr. Block also testified again on behalf of the Respondent. (N.T, 168-189}

133, Dr. Block evaluated Respondent in light of the chargeé brought against him in this
matter and to review the Commonwealth’s expert’s report. (N.T. 174)

134. Dr. Block disagreed with Dr. Voskanian’s conclusion that the Respondent’s
actions suggested exhibitionism and pedophilia. (N.T. 175)

135. Dr. Block found no evidence of recurrent, on-going thoughts, fantasies or desires
to involve one in the behaviors necessary to justify the conclusion. (N.T. 175)

136. Respondent currently practices in an area where there are minimal psychiatric
services available and there is a significant wait for a patient to see a psychiatrist, (N.T. 193)

1“37. The population of Carbon and Monroe Counties where Respondent practices has
grown exponentially and there are only six psychiafrists. (N.T, 193)

138.  Tracy Mohr is a nurse crisis worker in Stroudshurg, Pennsylvania, (N.T. 150)

139. Inthat role, her duties include mental health triage. (N.T. 90} |

140. Before taking this position, she worked with Respondent at Salisbury Behavioral
Health, (N.T. 191) '

141,  While at Salisbury, Respondent worked with patients who were over eighteen
years of age. (N.T. 192)

142.  Ms, Mohr sat through the entire hearing and heard all the testimony proffered.
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(N.T. 194)

143.  Ms. Mohr testified that her opinion of Respondent had not changed ‘as a result of
what sh;a heard at the hearing and that she would still refer patients to him as he is an excellent
doctor. (N.T. 194)

144, Further, Ms. Mohr testified that her opinion is shared by the community. (N.T.
195) ‘

145.  Josephine Martin is an addiction counselor at Pocono Psychiatric Associates in
East Stroudsburg, Pennsylvania. (N.T. 197-198)

146, Ms. Martin works with Respondent. (N T 198)

147,  She testified that she has heard no patient complaints about Respondent. (N. T,
199)

148. Nothing Ms. Martin heard at the hearing changed her opinion of Respondent.
(N.T. 199)

149, Ms. Martin testified that there are few psychiatrists in the Stroudsburg area and
the population continues to grow. (N.T. 200)

150, Respondent was served with the OSC and all subsequent pleadings, orders and
notices filed of record in this matter, and attended and participated in the formal hearing held in

this matter, on November 21, 2011, represented by counsel. (Docket No. 0834-49-11)
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CONCLUSIONS OF LAW

1. The Board has jurisdiction in this matter. (Findings of Fact, Nos. 1 -3)
2. Respondent receivéd adequate notice of the stafutory charges filed against him
and was given an opportunity to be heard in accordance with the Administrative Agency La-w, 2
- Pa. C.S. § 504, (Finciings of Fact, No. 150)
| 3. Respondent is subje;:t to disciplinary actio;l under Section 41(5) of tﬁe Act, 63
P.S. §422.41(5) in that Respondent is unable to practice medicine with reasonable skill and |
safety to patients by reason of illness, absent monitoring and probation. (Findings of Fact, Nos.

11-125)
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DISCUSSION
This action is brought under the Medical Practice Act (Act), Act of December 20, 1985,
P.L. 457, No. 112, as amended, at section 41(5), 63 P.S. § 422.41(5). The relevant provisions of
the Act are as follo-ws:
§ 41. Reasons for refusal, revocation, suspension or other corrective actions
against a licensee or certificate holder

| (a) The board shall have authority to impose disciplinary- or corrective
measures on a board-regulated practitioner for any or all of the following reasons:

® ok ¥k
(5) Being unable to practice the profession with reasonable ‘skﬂl and safety to |
patients by reason of illness...... In enforcing this paragraph, the board shall, upon
probable cause, have authority to compel a practitioner to submit to a mental or
physical examination by a physician or a psychologist approved by the board. ...

At the hearing, in support of its contention that the Respondent is unable to practice the
profession with reasonable skill and safety to patients by reason of illness, the Commonwealth
initially presented the testimony of Officer Marianne Wurtemberg of the Mount Olive. Township
Police. Officer Wurtemberg festified that on November 12, 2010 she responded to a police call
at the Sutton Park Mall in Flanders, NI for a report of a male masturbating in a vehicle af
' approximately 9:16 p.m. (Exhibit C-4; N.T. 16) Officer Marianne Wurtemberg testified that a
police check of the motor vehicle registration of the vehicle involved in the incident indicated
that the vehicle belonged to Respondent. (Bxhibits C-3 and C-4: N.T. 17)

-~Ofﬁcer Wurtemberg further testified that when she responded to the police cailhat Sutton |
Park Mall sﬁe was met by three juveﬁile male victims, (Exhibit C-4; N.T, 18) Two of the
victims were 14 years of age, and one victim was 15 years of age. (Exhibit C;4; N.T. 18) Based

upon her report, Officer Wurtemberg testified that the victims stated to her that as they walked
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past the Respondent’s. vehiéle parked outside of the Tractor Supply store, they saw the interior
light go on inside the vehicle. (Exhibit C-4) The {Jictims stated to Officer Wurtemberg that they
had obselived the Respondent pull his zii)per down, pull out his penis, and begin masturbating in
the vehicle. (E:;hibit C-4) The victims also stated to Officer Wurtemberg that they yelled and
mentioned calling the boiice aﬁd the Respondent subsequently drove off. (Exhibit C-4)

| Based upon the above, on November 13, 2010 Officer Wurtemberg arrested the
Respondent for the crime of Lewdness. (Exhibit C-3; N.T. 14-15) On March 31, 2011, the
Respondent entered a guilty plea in the Roxbury Township (NJ) Municipal Court to the criminal
charge of Lewdness. (Exhibits C-1 and C-é; N.T.21- 22) Pursuant to his }.glea, the Respondent
was seﬁtenced to 90 days in county jail suspended; ordered to pay a fine of $1000.00; and to
continue to under'go psychiatric counseling for a pe;:iod of one (1) year. (Exhibits C-1 and C-2)
The record of the Respondent’s plea was ordered to “be sealed and not-utilized or not be
evidential in any subsequént civil proceeding pursuant to New Jersey Court Rules 7:6-2.
(Exhibit C-2; N.T. 22)

In light of this most recent incident, and the Respondent’s history Wifh the Board, which

will be detailed later, on April 6, 2011, the Board issued an Order Compelling Mental aﬁd

Physical Examination In Re: The Fitness of Michael N. Kessler, M.D. to Practice Medicine with

Reasonable Skill and Safety. (Board records; Bxhibits C-6 and C-7) Accordingly, Psychiatrist

Pogos H. Voskanian, M.D., of Huntingdon Valley, PA, conducted a mental and physical
examination of the Respondent for one day, on May 2, 2011. (Exhibits C-6-and C-7; N.T. 30)
At the hearing, Dr. Voskanian testified for .the Commonwealth and stated that he
performs forensic evaluat.ions of sex offendefs for state and federal agencies in New Jersey and
Pennsylvania. (Exhibit C-5; N.T. 27)- Dr. Voskanian,. reviewed his resume and detailed his
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extensive experience, which served as the basis for being qualified as an expért in this
proceeding. (Exhibit C-5; N.T. 27)

Based on his meeting with the Respondent, on May 9, 2011, Dr. Voskanian provided a
twenty-nine (29) page mental and physical eyaluation of the Respondent. (Exhibit C-7; N.T. 30)
As aresult of his examination, Dr, Voskanian concluded that his “sﬁggested diagnosis” of
Respondent “..rais_es questions regarding pedophilia and exhibitionism” in other words Dr.
Voskanian concluded that the Respondent’s actioﬁs suggested pedophilia and exhibitionism but
he could not make a diagnosis of pedophilia or exhibitionism. (Exhibit C-7; N.T. 46, 61, 69-70)
~ Dr. Voskﬁan concluded that based upon his findings, the Respondent is not able to practice as a
psychiatrist with reasonable skill and safety to patients. (Exhibit C-7; N.T. 46-47)

A further review of his examination report reveaied that Dr. Voskanian found that
Respondent did not engage in the practice of medicine in any manner during the period of June
2002 through October 2008; has chosen employment that involves considerable contact with
children and adolescents; started treatment with mental health professionalé at a young age; that
Respondent’s parents did not display signs of affection and experienced conflict when
Respondent was a child; that Respondent does not fike to be touched by others in any manner;
that he had his. first sexual contact with another person when he was 21 years of age; that he has
not engaged in sexual contact with his wife for most of his marriage; that Respondent has
practically no history of adult relationships except for his marriage; that Respondent’s
psyéholo gical conditioné have had a devas’tatizig impact on him and his ability o practice as a
psychiatrist; that Respondent does not accept ;esponsibility for his inappropriate behaviors; that
Respondent explains that his legal difficulties result from others’ unfounded behaviors and
attempts fo incriminate him; that Respﬁndent claimed that the Walpole police lied to him
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pursuant to his July 2001 arrest in Walpole, MA.; noted that Respondent blamed the mother of
the children involved in thé Respondent’s November 2001 arrest in Falmouth, MA, for calling
the police regarding the incident; that Respondent claimed that the Mount Olive Township (NJ)

_ police had fabricated the details of his November 2010 arrest in New J ersey; that his pathology is
chronic and pervasive; and that Respondent is currently prescribed Klonopin and Nardil.
(Exhibit C-7; N.T. 40-42)

In response thereto, the Respondent testified on his own behalf and also had two experts
testify for him. In his testimony, the Respondent took issue with the length of time,
methodology, and conclusions reached by Dr. Voskanian. (N.T. 83-114) Dr. Marc Reubins algo
testified on behalf of the Respondent. (N.T. 129-166) Dr. Reubins is a board certified
psychiatrié.t, licensed to practice in New York; who specializes in child psychiatry, adolescent
psychiatry, health psychiatry and forensic psychiatry. (N.T. 136)

Respondent began treating with Dr. Reubins in Maxc_h 2002 and has been seeing him A
regularly ever since, usually twice a week., (N.T. 53, 132) Respondent initially sought

“consultation with Dr. Reubins for anxiety and conceins about the effec_:t Respondent’s arrests and
subsequent disciplina;ry actions were having on his medical license, as well as for general life
problems. (N.T. 133) |

Dr. Reubins concluded that he did not see in Respondent what. Dr. Voskanian did and
that if, indeed Dr. Voskahian’s conclusions were correct, there would have been boundary
violations a.nd patients complaining and there are none. (N.T. 138-139) Dr. Reubins testified that
he disagreed with Dr. Voskanian’s “suggested diagnosis™ and found no clinical indication éf
pedophilia and exhibitionism, (N.T. 134) Dr. Reubins also testified thaf he has seen nothing in

-Respondent that would evidence that the alléged pathology of pedophilia and exhibitionism has
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had a devéstating efféct on Respondent. (N.T. 136-137) Dr. Reubins noted that the Respondent
has been diagnosed with chronic social phobias and anxiety. (N.T. 132, 134, 137)

Dr. Block also testified on behalf of the Respondent. (N.T. 168-189) Dr. Block
evaluated Respondent in light of the charges broulght against him in this matter and to review the
Commonwealth’s expert’s report. (N.T. 174) Dr. Block also disa_greed with Dr. Voskanian’s
conclusion that the Respondeﬁt’s actions suggested exhibitionism and pedophilia. (N.T. 175) Dr.
Block found no evidence of recurrent, on-going thoughts, fantasies or desires to involve one in 5
the behaviors necessary to justify the conclusion. (N.T. 175)

Also test.ifying on behalf of the Respondent was Ms. Trggy Mohr, a nurse crisis worker in
Stroudsburg, Pennsylvania. (N.T. 190) In that role, her duties include mental health triage.
(N.T. 90) Before taking this position, Ms. Mohr worked with Respondent at Salisbury
Behavioral Health. (N.T. 191). While at Salisbury, Respondent worked with patients who were
over eighteen years of age. (N.T. 192)

Ms. Mo testified that her opinion of Respondent had not changed as a result of what
she heard at the hearing and that she would still refer patients to him as he is an excellent doctor.
(N.T. 194) Further, Ms. Mohr testified that her opinion is shared by the community. (N.T. 195)
Ms. Mohr noted that the Respondent currently practices in an area where there are minimal
psychiatric services available and there is a significant wait for a patient to see a psychiatrist.
(N.T. 193) The population of Carbon and Monroe Counties where Respondent practices has
grown exponentially and there are only six psychiatrists. (N T, 193)

Ms. Josephine Mértin also testified on behalf of the Respondent, Ms. Martin is an
addiction c‘ounséior at Pocéno Psychiatric Associates in East Stroudsburg, Pennsylvania, where
she works with the Respondent. (N.T. 197-198) She testified that she has heard no patient
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" complaints about Rcspoﬁdént. (N.T. 19.9)"Ms. Martin also testified that nothing she ﬂad heard at
the hearing changed her opinion of Respondent. (N.T. 199) Ms. Martin also testified that there
are few psychiatrists in the Stroudsburg area.and the population continues to grow. (N.T. 200)
At the outset, it should be noted that prior to this matter the Respondent has previously
been before the Board and the hearing éxaminer has taken judicial notice of the prior ﬁroceeding
and the findings of fact set forth therein, which were alluded to at numerous points in the‘ instant
proceeding, Specifically, in November 2006 Respondent submitted an Application for a License
to Practice Medicine Without Restriction to the Board. (ﬁﬂﬁbiw C-1 aﬁd C-2) On January 23,
- 2007, the Board notiﬁed Respondent that the Board had provisionally denied his application
based on attached documents indicating (1) that his license in New York had been revoked by
the New York Board because of his alleged failure to disclose his affiliation with and dismissal
from a psychiatry residency pro g1am on two hospital medical staff applications and to a
professional liability carrier, and because of his alleged failure to disclose a criminal conviction
on his application for a residency program, and (2) that the Massachusetts Board had revoked his
license to practice medicine ‘in that state based on the New- York Board"s revocatior; action.
(Board records; Docket No. 0332-49-07) The Board’s January 23, 2007 letter further informed
Respondent that its provisional denial was based on sections 22 and 41 of the Act, §§ 422.22 and
422.41, respectively, the first of which provides that the Board shall not issue a license to an
Respondent unless the Respondent establishes that, among other things, he or she is of good
moral character, § 22(b), 63 P.S. § 422.22(b), and fhe latter of which authorizes the Bo&d to
refuse a license to an Respondenf who has had a license revoked, suspended or otherwise.
disciplined by the licensing authority of another state, § 41(4), 63 P.S. § 422.41(4), or who has
been found guilty of immoral or ﬁnprofessional cbnduct, § 41(8), 63 P.S. § 422.41(8).
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Respondent time%y appealed the Board’s provisional denial and requested a héaring. (Board
“records; Docket No. 0332-49-07)

On Qctober 12, 2007 Respondent appeared at the hearing regarding his application and
was represeﬁted by counsel and where Dr. Reubins testified on his behalf. (Board records;
Docket No. 0332-45-07) In a Proposed Adjudicatién and Order of November 2, 2007 the
hearing examiner found that the Respondent should be granted a license by this Board, subject to
five years probation. (Board records; Docket No. 0332-49-07)

| On December 21, 2007, the Board adopted the hearing examiner’s Proposed
Adjudication ;md Order under which the Respondent’s application to practice medicine in
Pennsylvania was approved, subject to a probationary status for a period of five (5) years subject
to specific terms and conditions. (Board records; Docket No. 0332-49-07; Exhibits C-1 and C-2)
The Respondent’s probationary terms and conditions included a £equirement that Respondent
complete a Board-approved clinical skills evaluation and remediation program. (Board records; |
Docket No. 0332-49-07; Exhibits C-1 and C-2)

The evaluation and remediation for Respondent completed by the Cente; for Personalized
Education for Physicians in Denver, CO, found Respondent’s wea.kness.es to include: In-depth
mderstmding of the reasons behind patient-generated pressure regarding boundary violations.
(Exhibifs C-1 and C-2) Subsequently, on September 2, 2008, the Board issued an‘Order
vacating Respondent’s probation. (Béard records; Docket No. 0332-49-07; Exhibits C-1 and C-
2)

Throughout the instant proceedings, the Re_spondeﬁt’s prior condﬁct,I disciplinary history
outside of Pennsylvania, emﬁloyment history, and backgroﬁnd were also Iﬁenti_one_c—l, which were
also set forth in great detail in the Board’s prior decision reinstating the Respondent’s license,
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This information included the fact that the Respondent obtained his M.D. from the University of
Connecticut School of Medicine in May of 1997. (Board records; Docket No, 0332-49-07)
Respoﬁdent also earned a master’s degree in psychology from Central Connecticut State
 University. (Board records; Docket No. 0332-49-07)

Respondent was initially licensed to practice medicine in the State of New York in 1999.
(Exhibits C-1 and C-6) On June 30, 2001, Respondent completed at four-year combined
internship and residency at Long Island Jewish Medical Ccnter and Hillside Hospital, the
affiliated psychiatric hospital, which are now known colliectively as the North Shore Long Island
Jewish Health System due to a merger. (Board records; Docket No. 0332-49-07) Respondent
was initially licensed to practice mediciﬁe in the Commonwealth c;f Massachusetts in July 2001.
(Exhibit C-land C-6)

On July 1, 2001, Respondent began a iesidency in child and adolescent psychiafry at
Cambridge Health Alliance (CHA) in Massachusetts, where Respondent worked with adolescent
inpatients. (Exhibits C-1, C-6 and C-7) On July 8, 2001, Respondent was arrested in Norwood, -
Massachusetts, and charged with open and gross lewdness, a felony in Massachusetts, as well as
with disorderly conduct af Criminal Docket #0157CR001822, (Exhibits C-1 and C-6) The
criminal che;rges were based on allegations of two males in their twenties who stated that
Respondent had exposed his genitals and been masturbating in his car in the parking lot of a
donut shop parking lot in Walpole, MA. &Exhibits C-1 and C-7)

On August 1, 2001 , Respondent waé termmated from the CHA child and adolescent:
psychiatry residency due to his arrest on July 8, 2001, (Exhibit C-1, C-6, and C-7) The disorderly
conduct charge was dismissed at the request of the Commonwealth of Massachusetts. (Board
records; Docket No. 0332-49-07) Under the qusachusetts Rules of Criminal Procedure, a
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defendant may plead. not guilty, but ;admit t0~ sufficient facts to warrant a finding of guilty.
Official Noﬁce of Mass. Ann. Laws R. Crim. P. Rule '12(a)(2) (2007). (Board records; Docket
No. 0332-49-07)

On June 3, 2002 Respondent pled “not guilty” to the charge of open and gross lewdness
but admitted sufficient facts, accepted after colloquy to warrant a finding of guilty, but the matter
was continued fof one year without a finding, and the open and gross lewdness count eventually
was dismissed on June 3, 2003, (Board .records; Docket No. 0332-49-07)

| On Novem_berilf’a, 2001, Respondent was arrested in Faﬁnouth, MA, and charged with
open and gross lewdness, a felony in Massachusetts, and indecent exposure at Criminal Docket
~ #0189CR002580. (Exhibits C-1, C-6 and C-7) TI;e charges were based on allegations by two
boys, ages 10 and 12, who lived across the street from Respondent and who alleged that they
could see a man standing nude and masturbating in the front window of the home of
Respondent’s mother. (Exhibits C-1, C-6 and C-7; See Opinion ‘of Massachusetts Supreme
Judicial Court in Commonwealith v. Michael Kessler, 442 Mass. 770, 817 N.E.2d 711 (2004)).

Respondent stood trial on the charges at Criminal Docket #0189CR002580 on June 2,
2002, and was convicted of open and gross lewdness; the judge dismissed the indecent ekposure
count as a lesser included offense of the open ar;d gross lewdness count. (See Opinion of
Massachusetts Supreme Judicial Court in Commonwealth v. Michéel Kessler, 442 Mass. 770,
817 N.E.2d 711 (2004) Respondent appealed and the Massachusetts Supreme Judicial Court
overturned the conviction in an opinion ﬁled November 12, 2004, reversing the j.udgment of the
District Court, setting aside the gﬁilty verdict, and acquitting Responderﬁ of the charge of open
and gross lewdness; the indecent exposure count, which the judge had dismissed during the trial, |
* was not réinstated. (See Opinion of Massachusetts Supreme Judicial Court in Commonwealth v.
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Michael Kessler, 442 Mass. 770, 817 N.E.Z& 711 (2004) After CHA terminated Respondent
from its employment in August 2001, Respondent was unable to find employment in
Massachusetts. (Board records; Docket No.AO3 32-49-07) |

Because of his inability to find any kind of work in Massachusetts, Respondent returned
to New York, where, within a week of his return, he found employment at Brunswick Hospital
Center located in Amityville, ﬁew York. (Board records; Docket No. 0332-49-07) Respondent
started full time eﬁlployrnent at Brunswick Hospitél Center on December 1,2001. (Board
records; Docket No. 0332-49-07) However, when Respondent filled out the employment
application for Brunswick Hospital Center, he did not include his month of employment with
CHA, during July 2001, in the space in which the employment application asked about every
hospital where he had ever had privileges. (Board records; Docket No. 0332-49-07)

After returning to New York, Respondenf also filled out an employment application for
Holliswood Hospital, and in fesponse to the directive to list every place-tha't he had had
privileges, he again omitted his employment with CHA. (Board records; Docket No. 0332-49-
07) As a part of securing employment at Brunswick Hospital Center, Respondent had to fill out -
an application so that he could be added to the employer’s group malpractice insurance policy.
(Board records; Docket No. 0332-49-07) The malpractice insurance application included a
question that asked if Respondent had ever been arrested for a felony. (Board records; Docket
No. 0332-49-07) Respondent answered that question by stating “no,” although he knew, at the
time, that what he had been arrested for in July 2001 was a felony in Massachusetts. (Board
records; Docket No. 0332-49-07)

In approximately October 2002, Respondent received the renewal for his license to
praictice'medicine in Néw York. (Bdard r,ec.orlds; Docket No. 0332-49-07) The renewal
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application asked whether Respondent had ever been disciplined by a hospital, as well as
whether Respondent had been arrested for a felony or a misdemeanor, and Respondent answered
both questions trufhfully, in the afﬁrmative. (Board records; Docket No. 0332-49-07)
On December 13, 2002, the New York State Board for Professional Medical Conduct
- (New York Boﬁd) issued a Statement of Charges against Respondent, charging him with (1)
having been terminated from CHA; (2) lying about that termination on his application to
Brunswick Hospital Center; (3) lying about the termination on his application to Holliswood
Hospital; (4) lying on his application for medical malpractice insurance about having been tﬁe
subject of an investigation or disciplinary proceeding by a governmental agency, professional
society or professic;n‘ai review board of a hospital and about having been 'charged with a felony;
and (5) being found guilty of gross lewdness and ‘lascivious behavior in Falmouth District Court.
(Board records; Docket No. 0332-49-07; Sce In the Matter of Michael N. Kessler, M.D., CO-02-
10-05389-A, Statement of Charges) At a hearing held on January 22, 2003, which Respondent
attended, the New York Board heard testimony at the formal hearing from Fredrick S. Berlin,
M.D., Ph.D, founder of the Johns Hopkins Sexual Disorders Clinic in Baltimore, Maryland. |
(Exhibits C-1; C-6 and C-7) At tﬁe request of Respondent, Dr. Berlin had examined Respondent
shortly before the January 22, 2003 hearing. (Exhibits C-1, C-6 and C-7) Dr. Berlin testified,
based (.-)n fis knowledge; of the evidence avaiiable to him, of his .concem that Respondent had a.
sexual disorder characterized by exhibitionism and ‘an urge to be seen mast:urbating by young
maleé. (Exhibits C-1, C-6 and C-7)Dr. Berlin testified that Respondent was not being adequately
treated at that time for the sexual disorder. (Exhibits C-1 and C-6)
Marc S. Reubins, M.D. and Seymowr H. Block, D.O. also tesﬁﬁed for Respondent at the
' for_maf hearing before the New York Board. (Exhibits C-1, C-6, and C-7) Dr. Reubins testified .
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as Respondent’s treating psychiatrist that Réspondent has a dystemic disorder characterized by
anxiety anci depression. (Exhibits C-1 and C-6) Df. Block is a physician licensed in New York
and Florida, is a board certified psychiatrist, and testified that he performed a forensic
examination of Respondent énd that Respondent has an anxiety condition. (Exhibits C-1 and C-
6; N.T. 168—169)& The New Ybrk Board found that the testimony of Drs. Reubins and Block was
based in large part upon information provided by Respondent as to the nature of the conduct that
led to Respondent’s criminal arrests..(Exhibits C-1 and C-6) The New Yotk Board found Dr.
Berlin’s testimony to be the most convincing of any of the psychiatric witnesses at the January
22,2003 hearing. (Exhibits C-1 and C-6)

On February 13, 2003, the New York Board iésuéd a Determination and Ordet in which
the Board sustained all of the‘speciﬁcéﬁons alleged in the Statement of Charges, except the
allegation that Respondent lied on his application for medical maipractice .insurance about
having been the subj ectr of an imvestigation or disciplinary proceediné by a governmental agency,
professional society or professional review board of a hospital, which was not supported. Based
upon these findings the New York Board determined in part that Respondent’s actions
constituted the fraudulent practice of the profession, moral unfitness to practice medicine, the
willful making or filing of a false report, and conviction of an act in another state which would, if
committed in New York, be a crime. (Board records; Docket No. 0332-49-07) Pursuant to its
Determination and Order of February 13, 2003 the New York Board revoked Respondent’s
license to practice medicine in the State of New York. (Exhibit C-1, C-6 and C-7) At the time of |
the New York Board’s decision, Respondent’s conviction‘on the November 13,' 2001 arrest in
. Falmouth had not yet been overturned by the Massachusetts Supreme Judicial Court. The New
York Board did not set forth any specifications or make any ﬁndingé related to the July 2001
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arrest. (Exhibit C-‘l; See In the Matter of Michael N. Kessler, M.D., CO-02-10-05389-A, |
Stétement of Charges).

After the New York Board’s revocation of his license in 2003, Respondent obtained a
license as a life, accident and health insurance broker in New York and began working in the
insurance field, which led to his current ownership of his own insurance agency, K & L Agency.
{Board records; Docket No. 0332-49-07) Respondent also obtained licenses as a life, accident
and health insurance broker in Connecticut, New Jersey and Pennsylvania\-. @oﬁd records;
Docket No. 0332-49-07) Respondent has never had discipline against his insu.rance licenses in
any state. Respondent wés employed with Aram Health and Disease Managemeﬁt of New
Jersey, a firm that works on disease management in order to minimize increaseg_ in the cost of

health insurance. {Board records; Docket No. 0332-49-07) Additionally, Respondent was
| associated with 123College.com, representing Long Island, Nassau and Suffolk, providing free
seminars once a month during the school year to parents and high school students, instructing
them as to methods to maximize the financial aid the students can obtain for college. (Boatd
records; Docket No. 0332-49-07) Respondent was also certified by the Internal Revenue Service
as a federal income tax preparer and he prepares both state and federal income tax returns for
individuals and small businesses. (Board records; Docket No. 0332-49-07) Respondent had not
renewed his license to practice medicine in Massachusetts after its initial issuance in July 20(.)1'
because at the time for renewal in December 2001, he had already returned to New York and did
not plan to return to Massachusetts to work. (Board records; Docket No. 0332-49-07) Because
he did not renew his license in Massachusetts, after the expiration date, Re_spondent’s license
there was labeled “revoked,” although it was not a disciplinary action agd he was considered to
have an inchoate right to renew, {Board records; Docket No, 0332—49-07j
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On $eptémber 2, 2003, the Massachusetts Board initiated a disciplinaﬁ action against
Respondent’s Massachuseits license based on allegaﬁons that Respondent (1) had exposed
himself in a parking lot in Walpole, Massachuselts; (2) had been criminally convicted in
Falmouth District Court for standing nude in a window exposing himself in front of children; (3)
had his New York license revoked for providing false information on two applications for
hospital privileges and on an application for professional liability insurance; and (4) had been
convicted of open and gross lewdness. (Board records; Docket No, 0332-49-07; Exhibit C-1;
See Commonwealth of Massachusetts Board of Registratioﬁ in Medicine, In the Matter of
Michael N. Keller, M.D., Adjudicatory Case No. 03-22-DALA). On the advice of an attorney,
Respondent did not attend any hearings related to the action against his license before the
Massachusetts Board, (Board records; Docket No..0332-49-07) On July 26, 2006, the
" Massachusetts Board issued a Final Decision and Order which acknowledged that the
Massachusetts Supreme Judicial Cou;t had overturnéd Respondent’s conviction and found that
Respondent had engaged in conduct undermining the public confidence in the integrity of the
medical profession and lacked good moral character, had engaged in conduct which placed into
question his ability to practice medicine, and had been disciplined by another state for conduct
substantially similar to conduct which has the capacity to deceive or defraud; as a result, the
Massachusetts Board revoked Respondent’s inchoate right to renew his license to practice
medicine in Massachusetts. ((Board records; Docket No. 0332-49-07; Exhibit C-1; See
Commonwealth of Massachusetts Board of Registration in Medicine, In the Matter of Michael
N. Keller, M.D,, Final Decision and Order, Adjudicatory Case No. 03-22-DALA @M—03-662)
The Massachusetis Board determined that Respondent’s actions leading to his 2001 arrests Wefe
sexually exploitative in nature. (Exhibits C-1 and C-6) Furthermore, the Massachusetts Board
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held that Reépondent’s sexuafl‘y exploitative conduct calls into quéstiqﬁ his ability to practice
medicine. (Exhibits C-1 and C-6)

The Board’s prior reinstatement decision also found that in September 2007, Respondent
married a woman whom he met during their residency, who is a psychiafrist. (Board records;
Docket No. 0332-49-07; N.T. 34) Réspondent has a lifelong anxiety disorder that has been very
successfully treated with therapy. (Board records; Docket No. 0332-49-07) Réspondent was in
therapy thrdughout his residency, which he found helpful. (Board records; Docket No. 0332-49-
07)

After a review of the evidence presented at hearing, placéd in the context of the
Respondént’s disciplinary history and his interactionsA with the criminal justice system, the
hearing examiner finds that that the Respondent is subject to disciplinary action under Section
41(5) of'the Act, 63 P.S. §422.41(5) in that Respondent is unable to practice medicine with |
reasonable skill and safety to patients by reason of illness, absent monitoring and probation. The
hearing examiner notes that the Commonwealth’s expert, Dr. Voskanian in his expert report and
testimony concluded that his examination of Respondent suggested pedophilia and
exhibitionism, but not a diagnosis. The Respondent’s expert, Dr. Reubins, while not accepting
such a conclusion, did agree that the Respondent suffered from chronic social phobia and
anxiety. (N .T. 132-137) Regardless of the lack of a diagnosis or an agreement among the
experts, the hearing examiner finds that the mental state of the Respondent is such that it
manifests itself in inappropriate behavior. Even Dr. Reubins , who had treatg:d Respondent on a
regular basis since 2002 opined that he was concerned that the Respondent placed himself in
positions or situations that, while not constituting pedophilia-or exhibitionism, called attention to
the Respondent. (N.T. 153-134) Such behavior, while not occurring in a practice situation, calls
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into question the Respondent’s abiiity to practice the profession with reasonable skill and safety
to patients. This was the conclusion reached by Dr. Voskanian, which is adoi)ted by the hearing
examiner.

HOW€V€1 the hearing examiner is mmdful that the Respondent’s actlonsA to date have not
taken place in a practice sctting, nor have they involved contact with others. In fact, durmg the
period of July 2009 through May 2011, when Respondent was employed as Associate Medical
Director for a school-based partial hospitalization program for Colonial Intermediate Unit 20 in
Northampton and Monroe Counties, Pennsylvania, when his employment responsibilities for the
period of July 2009 through May 5011 included traveling to schools to provide psychiatric
services to children with various mental illnesses and provi-ding psychiatric services to children
with schizophrenia, depression, anxiety, and adjustment disorders due to problems at home
treating chﬂ&ren approximately sixteen (16) hours per week in school-based seitings, there is no
indication that the Respondent engaged in inappropriate behavior. (Exhibit C-7; N.T. 84}
Similarly, from 2010 and until it closed in March 2011, when Respondent was employed at
Shawnee Academy in Shawnee-on-Delaware, PA, which was a residential treatment facility for
children with severc mental iIlneéses, where he covered for the staff psychiatrist by responding
to phone calls from Academy staft, there is no record of any complaints having been filed
against the Respondent. (Exhibit C-7; N.T. 89 |

The hearing examiner notes that the Respondent is curfegﬂy employed as a psychiatrist at
Pocono Psychiatric Associates in East Stroudsburg, PA. (Exhibit C-?; N.T. 82) In this position,
Respondent treats individuals of all ages, currently treating mostly adults but also two adolescent

patients in his practice. (N.T. 91-93)
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In the Board’s prior decision reinstating thé Respondent’s license, the Board stated that a
preponderance of the evidence demonstrate that the Respondent has rehabilitated himself and hés
grown into sufficient moral character to warrant licensure in the- Commonwealth, The hearing
cxaminer finds that the Respondent’s recent conduct in New Jersey, and having pleadéd guilty
th;:reto, calls into question his ability to practice with reasonable skill and safetylto f)atients. In
light of this, the hearing examiner finds that Respondent is should not be permitted to practice
medicine within the Commonwealth absent monitoring and probation for a period of at least five
years, In fashiéning the terms of probation and monitoring, the hearing gxaminer notes the
conclusions expressed by the Commonwealth’s expert and the concerns expressed by the
Respondent’s experts. Since the Respondent’s conduct, which has Ied‘to him being charged
ctiminally, while taking place outside of the practice of the profession, was witnesseci by under
age children, the hearing examiner also finds that during this lperiod of probation the Respondent
shall not treat individuals under the age of eighteen unless another adult is present in thé
treatmen’s-area where the Respondent is Wl’dnn the sight of the adult.

Accordingly, based upon the foregoing findings of fact, conclusions of law and

discussion, the following Order shall issue:
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF STATE

BEFORE THE STATE BOARD OF MEDICINE
Commonwealth of Pennsylvania

Bureau of Professional and

Occupational Affairs :
: Docket No.  0834-49-11
V. : File No. 10-49-09874

Michael N, Kessler, M.D.,
Respondent

ORDER

AND NOW, this 10th day of April 2012, in accordance with the foregoing findings of
-faci, conclusions of law and discussion, it is ORDERED that the license o practice medicine
and surgery of Michael N. Kessler, M.D. (Respondent), Lic_ensejNo. MD435080 shall be placed
on a PROBATIONARY STATUS for a period of FIVE (5) YEARS, subject to the following
terms and cogditions:

GENERAL

1. Respondent shall abide by and obey all laws of the United States,
the Commonwealth of Pennsylvania and its political subdivisions and all rules
and regulations and laws pertaining to the practice of the profession in this
Commonwealth or any other state or jurisdiction in whlch Respondent holds a

" license to practice the profession. Summary traffic violations shall not constitute
a violation of this Order.

2. Respondent shall at all times cooperate with the Bureau of

Professional and Occupatiqnal Affairs and its agents and employees in the

monitoring, supervision and investigation of Respondent's compliance with the




terms and conditions of this Order, including requests for, and causing to be
- submitted at Respondent's expense, written reports, records and verifications of
actions that may be required by the Bureau of Professional and Occupational
Alffairs.

3. Respondent shall not falsify, misrepresent or make material
omission of any information submitted pursuant fo this Order.

4, Respondent shall notify the Bureau of Professional and
Occupational Affairs, in writing, within five (5) days of the filing of any criminal
charges against Respondent, the initiation of any legal action pértaining fo
Respondent's practice .of the professiqn, the initiation, action, restriction or
limitation relating to Respondent by a professional licensing authority of any state
or jurisdiction or the Drug Enforcement Agency of the United States Department
of Justice, or any other investigation, action, restriction or limitation relating to
Respondent's privileges to practice the profession.

5. Respondent shall notify the Bureau of Professional and
Occupational Affairs by telephone within 48 hours aund in writing within five (5)
days of any change of Respondent's home address, phone number, empléy,ment
st-atus, employer and/or change in practice.

6. Respondent shall not treat individuals under the age of eighteen unless another

adult is present in the treatment area where the Respondent is within the sighf of the adult.

VIOLATION OF THIS ORDER

7. Notification of a violation of the terms or conditions of this Order
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shall result in the IMMEDIATE TERMINATION of the period of probation
and the SUSPENSION of Respondent's license(s) to practice the professién in the
Commonwealth of Pennsylvania as follows:

a. The prosecuting attdmey for the Commonwealth shall -
present to the Board's Probable Cause Screening -Commitiee
("Committee") a Petition that indicates that Re'spoﬁdent has violated any
terms or conditions of this Order.

| b. Upon a probable cause determ.ination'by the Committee
that Respondent has violated any of the termé or conditions bf this Order,
the Committee shall, without holding a formal hearing, issue a prelimina:y
order terminating this probation and suspending Respo.ndent‘s license.

c. Respondent shall be notified of the Committee's
preliminary order within three (3) business days of its issuance by certified
mail and ﬁ;st class mail, postage prepaid, sent to the Respondent's last
registered address on file with the Board, or by personal service if
necessary.

d. Within twenty (20) days of mailing of the preliminary
order, Respondent may submit a written answer to the Commonwealth's
Petition and request that a formal hearing be heid concerning Réspondent‘s
violation of probation, in which Respondent may seek relief from the
preliminary order suspending his license. Respondent shall mail the
original answer and request f(;r hearing, as well as all subsequent filings in
the matter, to the Bureau of | Professional and Occupational'Affairs’
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Prothonotary, 260-1 N. Third Street, Harrisburg, PA 17110, and a copy to
the prosecuting attorney for the Commonwealth. |

e. If the Respondent submits a timely answer an& request fof a
formal hearing, the Board or a designated hearing examiner shall convene
a formal hearing within forty-ﬁve‘ (45) days from the date of the
Prothonotary’s receipt of Respondent's request for a formal heariﬁg.

f Respondent’s submission of a timely answer and request
for a hearing shall not stay the suspension of Respondent’s license under
the preliminary order. The suspension shall remainAin effect unless the
Board or the hearing examiner issues an order after the formal hearing
staying the suspension and reactivating the probation.

g. The facts and averments in this Order shall be deemed
admitted and uncontested at this hearing.

h. If the Board or hearing examiner after _the formal hearing
makes a determination against Respondent, a final order will be issued
sustaining the suspension of Respondent’s license and imposing any
additional disciplinary measures deemed appropriate.

i, | If Respondent fails to timely file an answer and request for
a hearing, the Board, upon motion of the prosecuting attorney, shall issue
a final ordér affirming the suspension of Respondent’s license.

j- If Respondent does not make a timely answer and reciuest
for a formal hearing and a final order affirming the suspension is issued, or
the Board or the hearing’ examiner makes a determination against
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Respondent sustaining the suspension of Respondent's license, after at

least 3 years éf active suspension and any'additionabimposed discipline,

Respondent may petition the Board for reins‘tatement upon \;ériﬁcation

that Respondent has complied with the Board’s order, abided by an(i

obeyed all laws of the United Sfcates, the Commonwealth of Pennsylvania
and its political subdivisions, and all rules and regulations pertaining to the
practice éf the profession in this Commonwealth,

8. Respondent's failure to fully comply with any terms of this Order
may also constitute grounds for additional disciplinary action.

9. Nothing in this Order shall preclude the prosecuting attorney for
the Commonwealth from filing chargés or the Board from hnposing disciplinary
or corrective measures for ﬁiolations or facts not contained in this Order.

10.  After successful completion of th;, five-year period of probation,
Respondent may petition the Board to issue to Respondent an unrestricted, non-
probationary license upon an affirmative showing that Respondent has complied
with all terms and conditions of this Order.

The State Board of Medicine has announced its intention to review this Proposed Report
in accordance with 1 Pa. Code § 35.226(a)(2).
| BY ORDER:

U 7 bt ]

John T. Henderson, Jr.
(" Hearing Examiner




For the Commonwealth:

For the Respondent:

Date of mailing: “ﬂ/ il / {2

Keith E. Bashore, Esquire
COMMONWEALTH OF PENNSYLVANIA
Department of State Office of Chief Counsel
P.O. Box 2649

Harrisburg, PA 17105-2649

Kathryn L. Simpson, Esquire
METTE, EVANS & WOODSIDE
P.0. Box 5950

Harrisburg, PA 17110-0950




{(Medicine)

"NOTICE

REHEARING AND/OR RECONSIDERATION BY HEARING EXAMINER

A party may file an application to the hearing examiner for rehearing or reconsideration
within 15 days of the mailing date of this adjudication and order. The ‘application ust be
captioned “Application for Rehearing”, “Application for Reconsideration ", or “dpplication for
Rehearing: or Reconsideration”. It must state specifically and concisely, in numbered
paragraphs, the grounds relied upon in seeking rehearing or reconsideration, including any
alleged error in the adjudication. I the adjudication is sought to be vacated, reversed, or
modified by reason of matters that have arisen since the hearing and decision, the matters relied

upon by the petitioner must be set forth in the application.

APPEAL TO BOARD ' "

An application to the State Board of Medicine for review of the hearing examiner’s
adjudication and order must be filed by a party within 20 days of the date of mailing of this
adjudication and order. The application must be captioned “dApplication for Review”. It must
state specifically and concisely, in numbered paragraphs, the grounds relied upon in seeking the

. Board’s review of the hearing examiner’s decision, including any alleged error in the

adjudication. Within an application for review a party may request that the Board hear additional
argument and take additional evidence,

An application to the Board to review the hearing examiner’s decision may be filed
irrespective of whether an application to the hearing examiner for rehearing or reconsideration is
filed. ‘

STAY OF HEARING EXAMINER’S ORDER

Neither the filing of an-application for rehearing and/or reconsideration nor the filing of
an application for review operates as a stay of the hearing examiner’s order. To seek a stay of the
hearing examiner’s order, the party must file an application for stay directed to the Board. . .

FILING AND SERVICE

An original and three (3) copies of all applications shall be filed with:

Prothonotary -
- P.O, Box 2649
Harrisburg, PA 17105-2649

A copy of all applications must also be servéd on all parties.

Applications must be received for filing by the Prothdnotary within the time limits
specified. The date of receipt at the office of Prothonotary, and not the date of deposit in the
mail, is determinative. The filing of an application for rehearing and/or reconsideration does not

extend, or in any other manner affect, the time period in which an application for review may be
filed. : : o ' '

Revised 9/09




NOTICE

The attached Adjudication and Order represents the final agency decision in this matter,
It may be appealed to the Commonwealth Court of Pennsylvania by the filing of a
Petition for Review with that Court within 30 days after the entry of the order in
accordance with the Pennsylvania Rules of Appellate Procedure. See Chapter 15 of the
Pennsylvania Rules of Appellate Procedure entitled “Judicial Review of Governmental
Determinations,” Pa. R.A.P 1501 — 1561. Please note: An order is entered on the date it
is mailed. If you take an appeal to the Commonwealth Court, you must serve the Board
with a copy of your Petition for Review. The agency contact for receiving service of
such an appeal is:

Board Counsel
P.O. Box 2649
Harrisburg, PA 17105-2649

The name of the individual Board Counsel is identified on the Order page of the
Adjudication and Order,




COMMONWEALTH OF PENNSYLV ANIA
DEPARTMENT OF STATE
BEFORE THE STATE BOARD OF MEDICINE
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Michael N, Kessler, M.D., : ST (:ﬁ
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ORDER CORRECTING FILE NUMBER

AND NOW thisQ\S(gay of August 2012, upon notification that the file number on
the Final Adjudication and Order issued on July 25, 2012, was incorrectly typed as 10-
49-09847 rather than 10-49-09874, the State Board of Medicine hereby ORDERS that the

file number be corrected to read10-49-09874 on the Final Adjudication and Order.

BY ORDER:
STATE BOARD OF MEDICINE

e 0

JAMES W, FREEMAN, M.D.,
CHAIR

Petitioner: Kathryn L. Simpson, Esquire
METTE EVANS & WOODSIDE

P.O. Box 5950
Harrisburg, PA 17110

Prosecuting Liaison: Keith E. Bashore, Esquire

Teresa Lazo, Counsel

OLL\OJUL@Fj_ o) ; Q«O( &L

Board Counsel:

Date of Mailing:




