COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF STATE
BEFORE THE STATE BOARD OF MEDICINE
Commonwealth of Pennsylvania,

Bureau of Professional and
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Occupational Affairs

s
VS,
James A, Cocores, M.D.,

Deacket No, 0330-49-13
Respondent

File No. 13-49-02138

CONSENT AGREEMENT AND ORDER

The Commonwealth and Respondent stipulate as follows in setflement of the above-
captioned case.

1,

This matter is before the State Board of Medicine (“Board™) pursuant to the Medical
st seq,

Practice Act, Act of December 20, 1985, P.I.. 457, No. 1‘12, as amended ("Act"), 63 P.S, §422.1

2. At all relevant and material times, James A, Cocores (“Réspondent“) held a license to
practice medicine in the Commonwealth of Pennsylvania, license number MD-049414-1.,

3. Respondent admits that the following facts are true:

a. Respondent's license was active through December 31, 1996, but may

be renewed upon the filing of the appropriate documentation and payment of the
necessary fees. -
b, Respondent's current address is 5301 N, Federal Highway, Suite 200,
Boca Raton, FL 33487. |

¢.  On or about June 28, 2013, the Florida Department of Health filed an

Administrative Complaint in the matter of Department of Health, Pelitioner v,

James Alexander Cocores, MLD., Respondent at Case No. 201 1-08787.
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d. A true and correct copy of the Administrative Complaint referenced in
paragraph 3c is attached and incorporated as Exhibit A.
e. Onor about August 26, 2013, the Florida Board of Medicine issued a

Final Order in the matter of Department of Health, Petitioner v. James Alexander

Cocores, M., Respondent at DOH Case No. 2011-08787.
f A true and correct copy of the Final Order referenced in pa;égraph 3e
s altached and incorporated as Exhibit B.
g. The Florida Board of Medicine ordered that the Respondent’s license
to practice medicine in the State of Florida be actively suspended for a period of
one (1) year, fo be followed by probation for a period of five (5) years subject to
specific terms and conditions; Respondent’s medical license was pénnancnt_ly
prohibiied from ordering, prescribing and/or dispensing controlled substaﬁées;
and Respondent was ordered to pay an administrative fine in the amount of
$10,000.00 to the Florida Board of Medicine.
4, The actions of Respondent, described above, violated the Act at 63 P.S. §422.41(4) in
that Réspondent had disciplinary action taken against his license to practice the profession by a
proper licensing auﬂmrity of another state.
5. Intending to be legally bound, the participaﬁts consent fo iséuance of the following
Order in settlement of this matter; |
a. Respondent violated the Act at 63 P.S, §422.41(4) in that Respondent
had disciplinary action taken against his license fo practice the profession by a

proper licensing authority of another state.



b. In consideration for not imposing other disciplinary sanctions, the
parties propose, and thé Board hereby accepts the permaneﬁt VOLUNTARY
SURRENDER of Respondent’s license number MD-049414-1, along with any
other licenses issued by the Board to Respondent at the time this Consent '
Agieement is adopted by the Board. Respondent acknowledges that Wit_h the
permanent voluntary surrender of his license(s), Respondent is surrendering any
and all propetty rights he may have in those license(s) and will no longer be
eligible to renew those licenses. As further stated consideration for the
Commonwealth not seeking other disciplinary sanctions against Respondent,
Respondent agrees not {o apply for the issuance or reissuance/reinstatement of any
other licenses issued by the Board and any future applications or petitions
submitt;ed b& the Respondent to the Board shall immediately be deemed denied.

¢. The permanent voluntary surrender of Respondent’s license(s) shall be
considered a disciplinary sanction by the Board and will be reported to other
licensing authorities and any applicable national licensing databank as a
disciplinary action by the Board.

. Upan adoption of this Consent Agreement and Order, Respondent
shall not return to the préctice of medicine in Pennsylvania, and shall not
represent himself as a board licensee in any manner whatsoever. Within 10 days
of adoption of this Consent Agresment and Order, Respondent shall suttender his
wall certificate, registration cerfificate and wallet card by mailing them or

delivering them in person to:




Pennsylvania Depariment of State

Atin: Keith E, Bashore, Prosecuting Attomey
P.O. Box 2649

Harrisburg, PA 17105

ADMISSIBILITY OF CONSENT AGREEMENT IN FUTURE
PROCEEDINGS

6. Respondent agrees that if he is charged with a violation of an Act enforced by this
Board in the futore, this Consent Agreement and Order shall be admitted into evidence without
objection in that proceeding,

ACKNOWLEDGMENT OF RIGHT TO ATTORNEY

7. Respondent acknowledges that he is aware that he has the right to consult with, and/or
be represented by, private legal counsel of Respondent’s choosing and at Respondent $ expense
when reviewing, considering and acCeptigg the terms of this Consent Agreement, To the extent
that Respondent is not represented by legal counsel, Respgndent has knowingly elected to

proceed without the assistance of legal counsel.

WAIVER OF CLAIM OF COMMINGLING AND OTHER
CONSTITUTIONAL CLAIMS

8. Respondent expressly waives any constitutional rights and issues, such as
commingling of prosecutorial and adjudicative functions by the Board or its counsel, which may
arise or have arisen durihg the negotiation, preparation and/or presentation of this ansent
7 Agreement. Respondent speciﬁcally agrees that if the Board 1ejects this agreement, it may
_. assume that the facts and averments as alleged in this Consent Agreement are true and correct for
thé limited purpose of recommending a sanction, based on those assumed facts that would be
acceptable to the Board before heéring the case. In the event that the Board does assume the

facts and averments as alleged in this Consent Agreement are true for purposes of making a



recommendation as to an acceptable sanction, such action shall not constitute commingling of
prosecutorial and adjudicative functions by the Board or its counsel, and the Respondent
expressly waives any constitutional rights and issues related to alleged commingling, bias, or
violation of due process rights to have an unbiased and impartial adjudicator in any subsequent
hearing. Ifa hearing is subsequently held, neither this Consent Agreement nor the proposed
terms of settlement may be admitted info evidence and any facts, averments, énd allegations
contained in the Consent Agreement must be proven at hearing unless otherwise separately
stipulated. This paragraph is binding on the participants even if the'Board does nof approve this
Consent Agicement.
" NO MODIFICATION OF ORDER

9. Respondent agrees, as a condition of entering into this Consent Agreement, nof fo

seek modification at a later date of the Stipulated Order adopting and implementiné this Consent

Agreement without first obtaining the express written concurrence of the Prosecution Division.

AGREEMENT NOT BINDING ON OTHER PARTIES
10. The Office of General Counsel has approved this Consent Agreement as to form and
legality; however, this Consent Agreement shall have no legal effect unless and until the Board

“issues the stipulated Order.

EFFECT OF BOARD'S REJECTION OF CONSENT AGREEMENT

11. Should the Board not approve this Consent Agreement, presentation to and
consideration of this Consent Agreement and other documents and matters by the Board shall not

prejudice the Board or any of its members from further participation in the adjudication of this



Vot i Qw/a—w/

eith B, Bashore, Esq,
Prosecuting: Attorney
Depattment of State

DATED: 9/‘5///?

: James A, Cocores, M.,
- Respondent




STATE OF FLORIDA

. DEPARTMENT OF HEALTH
. DEPARTMERT OF HEALTH,
 PETITIONER,
v N | CASE NO.: 2011-08787

JAMES ALEXANDER COCORES, M.D.,

RESPONDENT.
f

ADMENISTRATIVE COMPLAINT

COMES NOW, Petitloner, Department of Health, by and through its'
undersigned counsel, and files this Adminish*atiyé“Compl'afint“b‘éfore"th‘e_
Board of Medicine against the Respondent, JAMES ALEXANDER COCORES,
M.D,, and in sﬁpport thereof alleges:

1. Petitioner is the state agency charged with regulating the

practice of medicine, ﬁursuant to Chapters 20, 458, and 458, Florida‘
| | Statuteé (26&52012). | '

2. At all times :nateriéi- to this Corﬁpialnt, Respondent was:

- licensed to practice as 8 physiclan in the State of Florida, pursuanf to

Cha.pter 458, Florida Statutes (2011—2012), having been issued ‘iicense

nuymber ME 76635.
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- 3. Respandent’s address of record is 5301 North Federal Haghwajf,
Suite 200, Boca Raton, Florida 33487. |

4, At alt tifies material to this Compté‘iﬁt, Respondent was

authorized to prescribe contrélied substances classifled under schedules
‘two through five of Section 893.03, Florida Statutes (2611-201_2), to
' patlents.

5. At al!' times fnateriai to this Complaint, Respondent was
employed at Southcoast Psyﬁhotherapy & -Education Associates, Inc.
(Sauthcoast) in Boca Rai::on, Florida or his own r_ﬁedicai practice located a

= few office stites away from Southcoast, |

6. On or about August 10, 2011, L.D,, an undercover agent from
the PBSO Multi-Agency Diversion Taskforce, presented to Respondent
while posing as a patlent experiencing psychiatric issues, |

7. LD, informed Respondent that her brother recenty passed

awéy and she felt "numb” and felt that she was “going through.‘.[tize]
motions.” | | - |
8, L.D. then stated that she fell off a horse in February 261’1 and-

had been receiving treatment from Dr. 1.C., a chiropractor and pain A

management physician.
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9. .L.D, told Respondent that Dr. J.C. prescribed oxycodone 30
mg, oxycodone 15 mg and Xanax 1 mg to her. She added that she did not
fill her rﬁost recent prescription for oxycadone 15 mg and' that she took |
dnly one Xanax 1 ﬁ*:g each night, despite Dr. J.C. prescribing additional
Xanax. | |

10, ‘Oxycodone Is commonly prescribed to treat pain. According to

 Section 893.03(2), Florida Statutes (2011-2012), oxycodone Is a Schedule

II controlled substance that has a high potential for abuse and has a

currently accepted but severely réstrlcted' medical use in treatment In the

"""'Uﬁitéd‘Sté’té’S’.’"r”ABESE of oxycodone may lead to Eé‘\“?ér'é"w;jé?éﬁﬁlééiml or
physicat dependence. |

11. .Xana.x ls the brand name for alprazolam and s préscribed to
treat anx‘i_et;}. 'Accorc_iing to Section 893.03(4), Florida Statutes (2011-
2&012)5 alprazolam is 3 Schedule Iv cdntroiled sgb_s?a_r?g:_e_ tha_t_ijas a low
potential for abuse reiative-to t_he substances in Schedule III and hasa
curre'htluy ai:cépted rr:edical use In treatment in the United States. Abuse of -
a!ﬁrazotam’ may Ie;a'.d to limited _physicél ‘or psychological depenldence..
relative to the substances in Schedule IIL _

12. After' LD, stated that she injured her back, Respondent. .
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conducted no physical examination or drug testing o-n L.D. and reviewed
no dlagnostic test results or other medical records regarding LD.s
condition. |

13, LD. stated that she had X-rays done at her chiropractor's
office. Respondent did not ask to see the X—fays and did not ask L,D; to

undergo any further diagnostic studies.

14, On or about September 7, 2011, L.D, returned for a follow-up

visit with Respondent. Respondent begén the visit by again discussing the

death of L.D.'s brother and her guilt associated with that loss; ~
15, L.D. stated that she called Dr. 1.C.'§ office a few times about
getting more Xanax, but then she found out that law. enforcement shut

down Dr. 1.C.'s ofﬁce. L.D. stated that she ran out of Xanax a few weeks

- ago but was using her husbands Ambien along with oxycodone 15 mg she

had left over from prewous prescriptions

B ¥

16. Respondent did not address the fact that L D. admiﬁ:ed to
ysing Ambien from a prescription that.was not issued to her‘

i7. Am'bien is the brand name for the drug .zolpide;m, prescribed to
treat insomnia.. | According to ﬂﬂe 21, Section‘i308.l4, Code of Federal

Regulations, zolpidem Is a Schedule IV contfolle.'d substance. Zolpldem can
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cause dependence and is subject to abuse. However, Ambien is not a
scheduled subsfance according to Flor'ida Statutes.
18. Respondent prescribed 120 dosage units of‘ Vicodin 10/325 mg

and 30 dosage units of Xanax 1 mg to LD.

19.. Respondent aléo asked that LD. undergo a magnetic
res.onance imaging (MRI) and bring the repott of that screening with her to
her next visit. | |

20. Vicodin and Lorcet are brand names for hydrocodone/APAP,

- Hydrocodone/APAP contains hydrocodone and acetaminophen, or Tyiéﬁbl,

~ -and Is prescribed to treat pain. According to Section 893.03(3), Florlda
| Statutes (2011'—2012), hydrocodone, In  the dosages found in
hydfocodone/APAP Is a Schedule III controlled substance that has a
potentlal for abuse less than the substances in Schedutes I and It and has |
~ a currently accepted médica[ use rln treatment in the United States. Abuse
of the substfnce may lead to moderate or low p_hysiéal de;ﬁendeﬁce or
high psycﬁologica[ dependence,
" ~ 21. Respondent conducted no physical examination or drug

screening on L.D. and reviewed no diagnostic test results or medical

records before prescribing the medication,
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22. On or about November 10, 2011, L.D. _returﬁed'fcr a foilqw—=up
visit with Respondent. | |

23. She informed Respondent that she ran out of Xanax and
explained that she did not like the Ldrcet she recelved when she filled the
September 2011 prescription from Dr. Cocores for Vicodin 10]325 mg.

24. Respondent then prescribed 30 dcsagé units of Xanax 1 mg

and an unknown quantity of Percocet 10/325 mg to L.D. without

conducting any type of physicai' examination Or' drug screening on her.

~ The quantity of Percocet is tnknown becitse ‘Respondent failed to

document it.
25.  Percocet Is a brand name for oxycodone/APAP, which contains
oxycodone and acetaminophen, or Tylenol . According to Section

893.03(2), Florida Statutes (2011-2012), ox_ycodone s a Schedule II

" controlled substance that has a high potential for abuse and hess a

currently accepted buf severely restricted medical use In treatment in the’

¥

United States. Abuse of oxycodone may lead to severe psychalogical o

_ physical dependehée.'

26.  Respondent failed to ask L.D. about the MRI report he

requested during L.D.’s fast visit.

20769




- with Respondent.

27. On or about December 8, 2012, LD, returned for a follow-up |
Visit with RESpdndent. |

28. Once again, Reépondent prescribed 30 dosage units of Xanax 1
mg '_and 120 dosage units of Percocet ‘10/325 mg to LD, without
conducting any physical examination or drug scréening on L.D. and withoﬁt
reviewing any of L.Ds prevrious medical records or diagnoétic test results,

29. On or about January 4, 2012, L.D. returned for a follow-up visit

20770

30 L.D. asked Respondent whether he could prescribe oxyédd'éhe
to her. He stated that he would not, but once again prescribed Percacet
.éﬁd Xanak to LD without aAny physical examination or drug screening and
without revieﬁing\_ any medical records or diagnostic test results.

Respondent did not document_t_?jg__quia'ntitywpf médicatio_ns_that her

~

pres;:ribeci to L.D.
' 3i. On or about Februafy 29, 2012, LD, returned for a follow-up

visit with Respondent. L.D. told Respondent that the Percocet was

_ bothering her stomach and that she wished to take oxycodone instead.




32. Respondent wiote prescriptions for Xanax and Percocet, and
scheduled a follow-up ap;ﬁoiﬂtment for L.D,

33, Respondent falled to conduct any physical examination or drug
screen- on L.D. and falled to review any medical recor,dé or diagriostics test
results hefore prescribing controlled substances to L.D.

34, Respondent prescribed 30 dosage units of Xanax 1 mg and 120
dosage u.nii;s of Percocet 10/325 mg to L.D. Mthoi;f conducting any

physical examination or drug screeni'ng on L.D. and without reviewing any

of L.D!s previous medical records or diagnostic test résults,

20771

walting room before realizing that Respondent had glven a prescription for

Percocet to her.  She returned to his office and asked for oxycedone
instead of Pércocet. | - |

36. Witﬁout asking L.I;) any’ _fu:thg% questlons or égn_ducting any
exarﬁination, Res‘pahdent took the Percocet presc?pticn from her, wrote a
presciipition for 75 dosage units of oxycoddne 15 mg pilts and handed that

prescription to L.D. instead.

~37. Respondent failed to document the quantity Of,Xan'ax that he '

prescribed to L.D.

35. L.D. left Respondent's office and returned to the patient




38, On or about March 28, 2012, L.D. returned for a follow-up visit
with Respondent. |
, 39.‘- Respoﬁdent Stéted to L.D. that he needed an MRI repslt‘ozf he
could not prescribe oxycodone to ﬁér any 'lohger. |
40, Respéndent then wrote prescriptions for 30 dlosagé units of
Xanax 1 mg and 75 dosage units of oxycodone 15 mg and prov%deﬁ them

to L.D. without examining her, drug testing her or reviewing any of L.D.'s

medical history.

41 0On or about April 25, 2012, u,_D.—rethrﬁd’fGr'"a'fﬁltﬁw—up visit

with Respondent. |
4). Respondent provtdéd L.D. with prescriptions for Xanax and
oxycodone and a fol['ow~up appaintment for the fqiiowing month.
43, Respondent did not examine or drug test L.D,, did not review-

any of LD.s previous medical records and did not mention the MRI he

e — e

asked about during L.D.'s previous visit.
44. Respondent also falled o document the quantity of
medicatior;s that he prescribed to L.D. | |
45, At no time during LD.s visiés did Re'spondentdocument- any

medical justification for prescribing controlled substances to L.D.,
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documéﬁt a complete medical history or physical examination for 1.D, or
- document treatment 6bjectives for L.D.
46, Responhdent afsd falled, on at least four dccasions, to document
the medications that he pfescribed.to L.D.

47. Respondent failed to establish a treatment plan delineating the
objectives that he wouild use‘to determine treatment suécess, including
pain relief and improved funéﬁon.

48. Respondent failed to erﬁploy any‘othe‘r treatme.nt' modalities in

—his t.reatmentfo'f (=D -such-as Interventional technlques; and falled to refer—

s "~ LD, for consultations’ with “other specialists, 'ihciuding a pain specialist of

surgeon.
COUNT I
49, Petitioner realleges and incorporates paragraphs 1 through 48

as if futly sat forth herem

50. Section 458. 331(1)(t)1 Flor;da Statutes (2011 2012), subjects

‘a physician to dlSC!pﬁﬂe for committing medica} malpractlce as defined in
Section - 456.50, Florzda Statutes (2011- 2012) “Medical maipractlce” is

deﬁned by Section 456.50(1)(9]), Florida Statutes (2011-2012), as “the

failure to practice medicine in accordance with the level of care, skill, and
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treatment recognized in general law related to health care licensure.”

SeCﬁOn 456.50(1)Xe), Florida Statutes (2011-2012), provides that the

~ Vevel of care, skill, and treatment recognized in general law related to

 health care licensure” means the standard of care that is specified In

Section 766.102(1), Florida Statutes (’201&2012), which states:
The prevalling professional standard of care for a glven
‘health care provider shall be that level of care, skill, and

treatment which, -in light of all relevant surrounding

20774

| —dircumstances; |s-recognized-as aeeepi:able—and---appr—opriate_—by—-- -
reasonably prudent-simitar health-care providers. - | T
Sectlon 458.331(1)(t)L, Florida Statutes (2011-2012), directs the
Board of _Medicine to give “great weigﬁt” to Section 766.102, Florida
Statutes (2011-2012). | | | o
. 51, Respondent falled to meet the ;jre_vaifing standa-rd of cére in
one or more of the fo]owmg r:na;‘ar;érs: 0
a, By falling to conduct a history and physical examlnatlon. on L.D.
at any time; |

b. By failing to order appropriate diagnastic or objective tests for

L.D,;

it




¢, By prescribing controlled substances to L.D. without medical
justification; | |

d. By prescribing inappropriate quantities of controlled substances
toL.D.; 7 -

‘e.By failing to. establish a treatment plan for the treatment of
L.D.s pain; |

f. By ‘faillng to employ other modalities for thé treafment‘ of LDs

paln;

“treatment of L.D.'s pain; and/or : — R
h. By failing to monitor L.D. fof_ drug abuse and/or diversion of

~ the medications which he prescribed to her.

52, Based on thé foregoing, Respondent violated Section

458.331(1)(1)1., Florida Statutes (2011-2012), by comm‘itting medical

)
malpractice.
‘ 3 .
COURNT IT
53. Petitionér realleges and-Incorporates paragraphs 1 through-43

as If fully set forth herein.

12
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" 54, Section 458.331(1)(q), Florlda Statutes (2011-2012), subjects a
physician to discipline for prescribing, dispensing,. administefin_g, raixing, or
otherwlse preparing a legend drug, inciuding 'any, controlled substance,
other than in the course of the physidan’s et‘ofessiona_i practice. For the
purposes of this subsection, it ehall be legally presumed that prescribing,

dispensing, administering, mixing, or otherwise prepaﬁng Ie'gend drugs,

including controlied substances, .inappropriately or In excessive or -

inaprjropriate quantities, is not in the best intereet of the patient and Is not

: -ih—t—he-course—eféthe—physleian—’s—professional*practlce;'without" regard to the o

physician’s intent:
55. Respandent prescrieee, dispensed, admmistered rixed, or
otherw:se prepared a legend drug, other than in the course of hls

professional practice, In one er more of the foiiowing manners:

a. By excesswely prescnblng controﬂed substances to L D and/or _

—= R

b. By inappropriateiy prescribing controiied substaﬂces to L.D.
- 56.. Based on the foregoing, Respondent violated Section
458.331(1)(q), Florida Statutes (2011-2012), by prescribing, dispensing,
administering, mixing, er othemtee preparing a legend drug, Including any

controlled substance, other than In the course of Respondent’s professional
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- prescribed, dispensed;—or administered;—and reports- of—consultations or

’ hosp[talizatons

practice.
| OUNT X0
57. Petitioner réalléges and incorporates paragraphs 1 through 48
as I fully set forth herein. |
Sé. Section 453.331(1)(m), Florida Statutes (2011-2012), subjects
a phfsician to discipl-ine for failing to keep legible r_nedic:él records that
justify the course of treatment of the paﬁent, including, but not limited to,

patient histories; examination resultis; test results: records of drugs

59. Respondent failed to keep iegmle med:cal records that justify
the course of treatment of L.D. in one or more of the fo[lowmg manners:
a. Failing 1o decument any medlcai justification for pr&cribmg

contiolled substances to L.D.;

.y

" b, Failing to docu n;lent a complete medical history;
. ¢ Failing to_docﬁménta 'physicai exarninafion for L.D,;
d. Failing to document treatment objectives for L.D.; and/or
e. Fafling tp document the medication’s that he prescribed to L.D.

60. Based on the foregoing, Respondent violated  Section

14




458,331(1)(m), Florlda Statutes (2011-2012), by faillng to keep legible
‘medical reco.rds that justify the course of treatment. _

WHEREFORE,‘ i:%j‘e Petitioner respectfully requests that the Board of

Mediciné enter an order imposing one of more of the follow[ng penalties:

permanent revocation or suspension of Respuhdent’s 3icense,‘restljicﬁon of

| practice, imposition of an adml'nistrative fine; issuance of a reprimand,

. 'p.!acement of the Respondent on probation, corrective action, refund of |

fees billed or collected, remedial education and/or any other relief that the

. Board;offMediciné -deems—appmpﬁaté. :

— SIGNEDthis B dayor Mooy - amm -

- John H. Armstrong, MD, FACS
. State Surgeon General and
- Secretary of Health

Jeiditer L. Friedberg
Florida Bar No, 0021640

DEP AR EED - - | - Asslstant General Counsel
. MENT oF HEAL ; . . .
CLERK AgEPuw CLerie -TH - - DOH Prosecution Services Unit
L 8el Suridurs 4052 Bald Cypress Way, Bin C-65
AR 1 8 2003 . Tallahassee, FL 32399-3265

(850) 245-4444 x8141
. - (850) 245-4681 FAX

PCP: ~ March 8, 2013-
PCP Members: - Dr. S. Rosenberg; Dr. £l Sanad!

‘DOH V. JAMES ALEXANDER COCORES, M.D. Case No. 2011-08787
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. DOH V. JAMES ALEXANDER COCORES, M.D. Case No. 2011-08787

NOTICE OF RIGHTS

Resp@ﬁdeﬁt has the ﬁg%ﬁt te request a hearing to be
conducted In accordance with Section 120.569 and 130.57,
Florida Statutes, to be represented by counsel or other qualified
'ra;sm%ﬁtatwe, to present evidence and argument, to call and
cross-examine witnesses and to have subpoena and subpoena
duces tacum issued on his or her behalf it a hedring is reguested.

_ Resp@ndeﬁt is p&aced an notice that Petﬁties‘ier has mcurr&d

“costs related to the investigation and prosecution of this matiter.

Pursuant {o Section 456.072(4), Florida Statutes, the Board shall

~ assess costs related to the investigation and prosecution of a

- disciplinary matter, which may incdude attorney hours and costs,
on the Raspondent In addition any other discipline imposed.

16
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

DEPARTMENT OF HEALTH,

PETTTIONER, DOAH Case No.: 13-1205P%.
DOH Case No.: 2011-08787

V.
JAMES ALEXANDER COCORES, M.D.,

RESPONDENT. :
/

~MOTION-TO-BIFURCATE AND RETAIN-JURISDICTIONTO —
s COSTS IN ACCORDANCE WIT
SECTION_456.072(4).FLORIDA STATUTES (2012) .

The Department of Health, by and through unders_igned
counsél requests the Board of Medicine ehter an Order bifurcating the -
issue of costs and retaining jurlsdiction to assess costs, _agaihst
Reépondent for tﬁe invesﬁgatiOﬂ- and prosecution of ‘this Acase in
accordance with Section 456.072(4),F16rida Statﬁte’s (2012). Petitioner
states the foliowihg in sizpp'oﬁ: of the request:

1. Atits next regu!érly scheduled m'eeting, the_' Board of Medicine
will téke up for ;onsideratiﬁn the above-styled disciplinary'acﬁon and will:

- epter a Final Order therein.
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| 2. Pursuant to Section 120.5659(2)(1), Horida Siatutes (2012), the

final order in a proceeding.heard by an administrative law judge, which
affects a pan"ys substantfal interests, must be rendered w1thm ninety (9‘0)”
~days after a Recommended Order is subm;tted to an agency, unless the

ninety (90) days is waived by the Respondent.

3. The Administrative Law Judge's Recommended Order was
submitted to the agency on or about June 24, 2013; and n!nety (90) days

from that date is on or about September 22 2013,

4, Séctlon 456‘.‘072(2%-’)7F1Ufida_S’cEtUt‘e’s‘""(ZmZ)j states as follows:

In addltfon to any other discipline imposed through final
order, or citation, entered on or after July 1, 2001,
pursuant to this section or discipline imposed through
final order, or citation, entered on or after July 1, 2001,
for a violation of any practice act, the board, or the
department when there is not board, shall assess costs
related to the investigation and prosecution of the case.
The costs related to the investigation and prosecution

e include, but are not limited to, salaries and benefits of

' "personnel, costs related to the time spent by the attorney
and other personnel working on the case, and any other
expenses incurred by the departmerit for the case. The
board, or the department when there is no board, shall
determine the amount of costs to be assessed after its
consideration of an affidavit of itemized costs and any

written objections thereto...

5. In order for the Board to assess costs against the Respondent,

under the current case law, the Department s required to obtain an
_ _ , . .
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outside expeﬁ: attorney opinion verifying the reasonableness of the time
spent 5y the Departments attorneys on this matter or the amount of fees
_sought. Georges v.. Department 0}’ Health, 75 So. 3d 759 (Fla, énd DCA
2011). | -' |

_6. In order for the Boérd to assess costs against thé Respondent,
under the current case law, the Department is also req&iréd to verify
attorneys' time spent on a case énd prepare supporting affidavits for the .

amount of attorneys' time sought to be recovered. Georges v. Department

of Health, 75 Sor 3d 759(Flay 2 DCA 2011

7. There Is Insufficient time for the Department to verlfy Its

attorneys' time spent on the case; prepare supporting affidavits for the

amount of attorneys’ time sought to be recoverad; and obtain an outside

' expert'at,to_mey opinion verifying the reasonableness of the timAe spent by

— - the Depari:me’nt’s aﬁorneys on this m'atte;_“ or the amount of fees sought. |

8. The bifurcation of -the issue of cost recovery by-the Department

to a Iéter date will not cause any undue hardship to the Respondent as it

- will delay, rather thaﬁ ekpedite, the date at which a ﬁnai order on the

- assessment of cost would be ‘entered against Respondent, and thus délay
the date upon whlch‘ any payment for ‘.costs would be due and owing.

9. Petitioner requests that the Board grant this motion, bifurcate
. _ _ | )
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the issue of assessment of costs and retain jurisdiction to assess cosi;s
against Respéndent once the Department h;js obtained an outside expert
attorney opinion verifying the reasonableness of the time spent by the
Department's attorneys on this matter or the amount of fees sought,
obtains supporting affidavits for. the amount of attomeys‘ time sought to be

. recovered and' brings a motion to assess costs before the . Boérd of
Medicine.

WHEREFORE, the Department of Health requests that the Board of

retaining jorisdiction to assess costs against Respondent. =

i

Respectfully submitted this 2_3%&3/ of June, 2013.

Y _

_%;r Frze&berg, Esq.

Assnstant General Counsel

DOH Prosecution Services Unit

4052 Bald Cypress Way, Bin C-65
Tallahassee, FL. 32399-3265

Florida Bar # 0021640

850-245-4640, ext. 8141

850-245-4662 FAX

E-Mail: jenifer friedberg@doh.state. ﬂ us

20807

Mediciﬁeueﬁter——an—-erder—b)if-urcatingJehefissueﬁf—ctast"—"assesgna*ft*an'di“ i




CERTIFICATE OF SERVICE
I CERTIFY that a true and correct copy of the foregoing has been

furnished to Sean M. Ellsworth, Esq., Ellsworth Law Firm, P.‘A.',‘ Suite 601,

420 Lincoln Road, Miami Beach, Florida 33139, sean@ellslaw.comy; and

Anthoay Vitale, Esq., Anthony C. Vitale, P.A,, Suite A-1, 2333 Brickel
Avehue, Miami, Florida 33029, avitale@vitalehea!thla_w.com by email, this Z8th

day of June, 2013,

Jewiferil, I-riedbér‘g
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Fiaal Order No. DOR-13-1729- i hioa

STATE OF FLORIDA F'L'f)}ZPZﬁI,“MUB
BOARD OF MEDICINE yolilealth

. . ) D .‘. .
DEPARTMENT OF HEALTH, - o B ARy Clerk

Petitioner,
LT |
DOH CASE NO.: 2011-08787

DOAH CASE NO.: 13-1205PL
- LICENSE NO.: ME0076635

JAMES ALEXANDER COCORES, M.D.,

Respondent.

/

" FINAL ORDER

THIS CAUSE came before the BOARD OF MEDICINE (Board)

pursuant to Sections 120.569 and 120.57(1), Florida Statutes, on

August 2{72013, in Deerfield Beach,.FloridE; for'Eherpﬁrpbsé of
cénsidering the Administrative Law Judge’s Recommended Ordér,
Exceptions to the Recommended Order, and Resp;nse to Eéceptions
to the Recommended Orderr(copies of whiéﬁ are attached hereto as
Exhibité A, B, agd C,‘respectively) in the gbove—styled cause.
Petitioner was répreséntedeE_Eéhniféfu%riedbeig; Assistant
General Counsel. ‘Respondent was present and represented by Seaﬁ
Ellsworth, Esguire and Anthony Vitaié, Esquire.

Upon;réview of ‘the Recommended Order, the argument‘of the
parties, and after a—review of the_q¢mplete record in this case,

the Board makes the following findings and conclusions.

EXHIBIT |
B




RULING ON RESPONDENT'S EXCEPTIONS

The Boara reviewed and cénsidered the Respondent’s
Exceptions to the Recommended Order and ruled as follows:

1. Respondent’s first excgﬁﬁion is hereby-denied for the
réaéons set forth by the Petitioner in its written response to
the excéption and because the Board does not ha§e substanfive
jurisdiction over evidentiary matters, and therefore, does not
have the authority to make evidentiar§ rulings. |

2. .Reagépdent’s second exception is hereby denied for the
reasons set forth by the Petitioner in its written response to

the exception and because the Board does not have substantive

.Exceptions to_the_Recommgnded”Order and ruled as follows:

jurisdiction over evidentiary matters, and therefore, does not
have the authority to change factual or legal findiﬁgs which

involve the admissibility of evidence into evidentiary hearing.

RULING ON PETITIONER'S EXCEPTIONS
The Board reviewed and considered the Petifioner’s
1. Eetitione;fs exceptions to paragraphs 61, 63, 64 and 65
all revolve around the ALJ's mis£aken belief thét a Respondent
cannot be found to have violated both s. 458.331(1)ft), F.S.;
malpractiée'viblation, and s. 458.331(1)(q), F.Sﬂ:‘prescribing,

dispensing, ‘administering, mixing, or otherwise preparing a




legend drug, including any controlled substance, other than in
the course of the thsician’s professional practice.

Section 458.331(1)(g) reads in part as follows:

(1) The following acts constitute grounds‘for
denial of a license or disciplinary action, as
specified in s. 456.072(2): :

{a) Prescribing,'diSPensing, administering,
mixing, or otherwise preparing a legend drug,
including any controlled substance, other than in the
course of the physician’s professional practice. For:
the purposes of this paragraph, it shall be legally
presumed that prescribing, dispensing, administering,
mixing, or otherwise preparing legend drugs, including
all controlled substances, inappropriately or in
excessive or inappropriate quantities is not in the
best interest of the patient and is not in the course
of the physician’s professional practice, without

regard to his or her intent,

For some unclear reagon'the ALJ, when citing to s.
458.331(1) (g), quotes the firét sentence but ignores the second
_portion of charge. Based.on this partial reading the ALJ then
seems to cénclude that if a physician res?ondent committed
médical maipracficé when he or she inéppfopriately presc:ibe?
drugs, he or she was élearly practi;ing mediciﬁe when the.
offending act occurred, and therefore, cannot be found to have
been prescribing outside the course ofrﬁhe physician's
professional practice in violation of s..458.331(1)fq).
The‘SeCOﬂd sentence of s. 458.331(1) (q) makes ifs clear
that-it is presumed that presaribing; dispensing, administéring,

mixing, or otherwise preparing any legend drug inappropriately




or in excessive. or inappropriate quantities 1s not in a
patient's best interest and by definition "not in the course of
the physiciaﬁ's professional practice.” In other words, if ydu
are prescribing drug in excessive or inappropriate quantities,
it is presumed you aré prescribing outside of the course of thé
physiéian's professionai practice."  This provision aoes'not.
require that ydu éhow that physician respondent was a street
corner drug dealer or handihg prescriptions out of his or her
garage, or partaking in some sort of nefarious drug crime. All

you have to show is that he oxr she was inappropriately

.“_ﬂdone outside of the course_of the_physician's professional o
practice.?

When s. 458.331(1) {g) is read in its entirety and given its
full.reading; s. 458.331(1) {g) and (tf charges are not mutuallyv
exclusive, The board'has clearly and consistently enéorsed this
reading 5f the two statutes and this reading has been upheld by S
Florida courts in Scheininger v. erartmeﬁt of Professional

- Regulations, 443 So.2d 387 (Fla.. 1% DCA 1983) and Waters v.

Department of Health, 962 So.2d 1011 (Fla. 3d DCA 2007).

'The respondent is allowed of course to attempt to rebut the
presumption that the inappropriate prescribing was done outside
of the course of ‘the physician's professional practice.




In addition, since the Board is the agency charged with
enforcing both statutory provisions, the Board’'s interpretation
is entitled to great deference... Verizon Florida, Inc. v.
Jacobs, 810 So. 2d 906 (Fla. 2002); Miles, Jr. v!‘Florida A and
M Uﬁiversity and thé Board of Regents, 813‘86. 2d 242 (Fla. 1%
DCAVZOOZ). Given such, the Board bélieves that.its.éonclusion
of law is as ieasgnable or more reasonable than the ALJ's in
this matter and hereby grants the eXCeptionsifor the, reasons set
forth by the Petitioner in its written presentation.

FINDINGS OF FACT

_1[ The findings of fact set forth in the Recommended Order

_are approved and adopted and incorporated herein by reference.

2. There is competent substantial evidence to support the

findings of fact,

CONCLUSIONS OF T.AW

1) ‘The Boa;d has ju;isdiction of this matter pursuant to
Section 120.57{1);mflogidaVstatgtesl and Chapter 458, ?19Fida_
Statutes.’ B

2., fhe conclusiéns of law set forth in theARecgmmended
Crder are\app?oved and adopted and incorporated herein by

reference and as amended by the approved exceptions.?

2 Even though the Board approved the Petitioﬁeris exceptions, it
did not provide substitute findings and did not impose any
additional penalties for a s. 458.331(1) {gq) violation.




| PENALTY

Upon a complete'review_of the record in this Qase; the
Board déterminés that therpénalty recommended By the
Aaministrétive Léw_Judge be REJECTED. The'éoard found
mitigating circumstances for a redﬁctién of the penalty
recommended by the Administrative Law Judge. Specifically, the
Board finds that Respoﬁdeﬁt has been practicing medicine for 36
years with nb prior discipliné. Additionally, the -Board .
considered the‘§03itive testimony of Respondent’s patients.

WHEREFORE, IT IS HEREBY ORDERED AND ADJUDGED:

amount of 10,000.00 to the Board within 30 days from the date

. - .. . ‘ - P . . - . - - - - - . - N - —_— -
within one year from the date the Final Order is filed.

1. Respﬁndent shall pay an administrative fine in the

the Final Order is filed. Said fine shall be paid by money order
or cashier’s check.
2. Respondent shall document completion of the Laws and

Rules course sponsored by the Florida Medical Assoclation (FMA)

- 3. Respondent’s license is pexrmanently restricted as

_follows: Respondent is prohibited from'ordering,_prescribing

and/ox dispensing‘controlled substances,
4. Respondent’s license to practice medicine in the State

of Florida is hereby SUSPENDED for a period of. one (1) year with




Respondent‘receiving credit for the 6.months he has alreagj
served underlthe Department of Health's emergency suspension
order.

5; Following the period of suspensioﬁ, Respondent shall be
placed'oﬁ probétioﬁ for a period of five {5) yeafs subject to
£he fol%owiné terms and conditions:

a. Réspondent.shall appear before.the Board’s Probation
Committee at the first meeting after Said propation commences,
at the last meeting of the Probation Committee preceding
termination of probation, triannually, and at such éther times

requested by the Committee. Respondent shall be noticed by

Board _staff of the_ggtgimﬁimewgnd place'of t§e Boafd’s Probat%ggr
Committeé whereat'Respon&ent’s appearahce is required. Failure
of the Respondent to appear as requested or directed shall be
considered a violation of the terms of.probation, and shall

subject the Respondent to disciplinary action. Unless otherwise

_provided in_the ¥Final Order, appearances at the Probation
S

Committee shall be made triannually.

b. Respondent shall not practice except under the indirect
sqpérviéion of a BOARD CERTIFIEp physician fully licensed under
"Chapter 458 to be approved by the Board’s'PrQbétibn Committee.
Absent pfovision for and compliance witb the terﬁs regarding
‘temporary approval of a menitoring physiciaﬁ set forth below,

Respondent shall cease practice and not praétice until the




P:obationer’s Commitiee approves a monitoring physician.
Respondent shall have the monitoring physician present at the
first probation appearance befoie the Probation Committee.

Prior to approval of the monltorlng physician by the commlttee,
the Respondent shall prov1de to the monlterlng physician a copy
of the Administrative Complaint and Final Order filed in this
case., A feilure of the Respondent or.the monitoring physician
to appear at the scheduled probaticon meeting shall constitute a-
violation of ﬁhe Board’s Final Oxder. Prior to the approval of

the monitoring physician by the Committee, Respondent shall

submit to the committee a current curriculum vitae and

description_of the current practice of the proposed monitoring
physician. Said materials shall be received in the Board office
lno later than‘fourteen days before the Respondent’s first
scheduled probation appearance.. The attached definition of a
monitoring physician'is“incorporated herein. The
.reSpons}bilitiee of a monitoring physician shall include:

{1) Submit quarte;ly reports, in affidavit form, which

shall include:

A, Brief statement of why physician is on probation.
B. Description of probationer’s practice.
C. Brief statement of probationer’s'compliance with terms .

of probation.




D. - B@ief déscription of probationer’s relationship with
monitoring physician. -
E. . Detail any problems which may Have arisen with
probationer. L
A(2)_Be available for consultation with Respondent whenever
necéssary, at a frequency of at least once per month.
{3) Review 20% of Respondent’s patient récords selected‘on
a random basis at least once every month. In drder to comply
with this responsibility:of rahédm review, the monitoring

thsician shall go to Respondent’s office once every month. At

making the random selection of the records to be fe‘fiei"_?_‘}?__??._the
- monitoting physician, | |
{4) Report-to the Board any violations by the probationer
‘of Chapter 456 and 458, Flotida Statutes, énd'the rules
promulgated pursuant thereto;

¢. In view of the_need_for oﬁgoing_and}continuous
monitoring or sﬁpervision,ARespondent shall alst submit the
curriculum vitae and name of an alternate supervising/monitoring'
phySician‘who shall be épproved by Probation Coﬁmittée;‘_Such
phy31CLan shall be llcensed pursuant to Chapter 458, Florida.
Statutes, and shall have the same duties and responsibilities as
specified for Respondent’s monitoring/superv131ng physician

'duting those periods-of Yime which Respondent’s




monitoring/sﬁpervising physician is temporarily unable to
provide supervision. Piiér‘to practicing under the indirect
supé;vision of the alternate monitoring physician or.the direct
supervision of the alternate supervising physician, Respondent
shall so advise the Boéfd in writing. Respondenﬁ shall furﬁhér
adv;sé the Board in'writing of the-périod of time during.which
Respondent shall practice under the superv1szon of the alternate
monltorlng/supeIV181ng phy51c1an. Respondent shall not practlce
unless Respondent is under the supervision of either the
approved supervising/ﬁonitbring physician or the approved

“alternate.

dL;§9§ElHEETIWQF_ERAQfICE

(i) TOLLING PROVISIONS. Iﬁ the event the Respondent leaves
.the State of Florida for a period of 30 days or more or
otherwise does not or may not engage in the active practice of
medicine in the State of Florida, then certain provisions of the
,r§quir9ments_in the Finai Order shall be té;;gﬁ_andushall remain
in a tolled status until Respondent returns to.the active
practice of medicine in the étate of Florida. Respondent shall
notify the.Compliance Officer lQ days prior to his/her return to

practice in the State of Florida. Unless otherwise set forth in

the Final Order, the following requirements and only the




fqllqwigg_xeéuirements shall be tolled.untii the Respondent
returns to active practice:

(AX The eime period of probation shall be tolled.

{B) The previsions regarding supervision whether direct or

indirect by the monitor/eupervisor; and required reports

from the monitor/supervisor shall be tolled.

{2) ACTIVE E;RACTI.CE. In the event that Respondent leaves
the active practice of medicine for a peried ef one year or
more, the Respondent may be requ1red to appear before the Board
and demonstrate the ability to practice medicine with reasonable

skill and safety to patients prior to resuming the practicehof

medicine the State of Florida.

RULING ON MOTION TO ASSESS COSTS

At the request of the Petitioner, the Board tabled

- consideration of the costs in this matter to a future meeting.

 {HOTE._ SEE RULE 64E8-8. 0011 FLORIDA ADMINISTRATIVE CODE. UNLESS

. OTHERWISE SPECIFIED BY FINAL ORDER, THE RULE SETS FORTH TEE .
REQUIREMENTS FOR PERFORMANCE OF ALIL PENALTIES CONTAINED IN THIS FINAL

ORDER.}

| N E g ey
DONE AND ORDERED this <A day of C\Lué}:ﬁ ;o

B ARD OF éjﬁcmﬂ
\ACLV/Z\/(R

Alllson M budley, J.D. lﬁxecutlve Director
For Zachariah P. Zacharia M.D., Chair

2013,




NOTICE OF RIGHT TO JUDICIAL REVIEW

A PARTY WHO IS‘ADVERSELY AFFECTED BY THIS FINAL ORDER IS
ENTITELED TO JUDICIAI REVIEW PURSUANT TO SECTION 120,68, FLORIDA -
STATUTES. REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES
OF APPELLATE PROCEDURE. SUCH PROCEEDINGS ARE COMMENCED BY
FILING ONE COPY OF A NOTICE OF APPEAL WITH THE AGENCY CLERK OF
THE DEPARTMENT OF HEALTH AND A SECOND COPY, ACCOMPANIED BY
FILTNG FEES PRESCRIBED BY LAW, WITH THE DISTRICT COURT OF
APPEAL, FIRST DISTRICT, OR WITH THE DISTRICT COURT OF APPEAL 1IN
THE APPELLATE DISTRICT WHERE THE PARTY RESIDES. THE NOTICE OF
APPEAL MUST BE FILED WITHIN THIRTY (30) DAYS OF RENDITION OF THE

ORDER TO BE REVIEWED,
CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and correct copy of the
forégoing Final Order has been provided by U.S. Mail to JAMES

ALEXANDER COCORES, M.D., 5301 N. Federal Highway, Suite 200,

Beca Raton, Florida 33487; to Sean Ellsworth, Esquire, 420

LinéolniRoad, éﬁite 60i, Miami Beadh, Florida'3§i§9;'€5é Aﬁthéﬁy
Vitale, 2333 Brickell Avenue, Suite A-1, Miami, Florida 33029;
_to Todd P. Resavage, Administrative Law Judge, Divisgbn of
Administrative Hearings,rThe DeSoto Building, 1236 Apélachee
Parkﬁay, Tallahaésée, Florida 32399%3060; and by interoffice
ldeii#ery to Doug Sunshihe, Départmgggwéfrﬂéélég, 4652 Bald

Cypress Way, Bin C-65, Tallahassee, Florida 32399-3253 this

:;ZLQ day of (vil&%ﬁ leé , 2013.

Tm b Cenor@,MD




STATE OF FLORIDBA
DIVISION OF ADMINISTRATIVE HEARINGS

DEPARTMENT OF HEALTH, BOARD OF
MEDICINE,

Petitioner,
Vs, Case No. 13-1205PL

JAMES ALEXANDER COCORES, M.D.,

Respondent,

RECOMMENDED ORDER

This case came before Administrative Law Judge Todd P.

Resavage for final hearing by wideo teleconference on May &,

2013, at_sites in Tallahassee and West Palm Beach, Florida. -
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APPEARANCES

For Petitioner: Jenifer L., Friedberg, Esquire
' Daniel Hernandez, Esquire
Department of Health
4052 Bald Cypress Way, Bin C-65
Tallahassee, Florida 32399~3265

For Respondent: Sean M. Ellsworth, ‘Esquire
. Ellsworth Law Flim :
- ’ 420 Lincoln Road, Sulte 60}
Miami Beach, Florida 33138

Anthony C. Vitale, Esquire
Anthony C. Vitale, P.A.

ILaw Center at Brickell Bay

2333 Brickell Avenue, Suite A-1
Miami, Florida 33123




_disputing the material facts alleged in the Complaint and

STATEMENT QF THE ISSUES

Whether, in treating a single patlent, who was actually an
undercover law enforcement agent, Respondent, a medical doctor,
viqlated sections 458L331(1)(m), (g}, and (ﬁ}, Floridg gtatutes;
if so, whether (and what) disciplinary measures should be taken

against Respondent's license to practice medicine,

PRELIMINARY STATEMENT
Oon March 13, 2013, Petitilonez, Department of Health (“the
Depa;tment“); issued an Administrative Complaint ("Complaint!)

against_Respondéht, James Alexander Cocores, M.D, On or about

March 26, 2013, Dr. Cocores filed an Election of Rights,

requasﬁing an administrative hearing. On April 5, 2013, the
Department refe?red‘ghe matter to the Division'qf Administrative
Hearings. |

' Administrative Law Judge John G. Van Laningham was assigned
to the matter, and the final hearing was scheduied for May 6,
2013. On May 3, 2013, this case was tramsferred to the - y
undérsigned fé; all fUrthef proceedingé.

The parties entered into a Joint Pre-hearing Stipulation

and stipulated to‘cértain facts contained in Section E of the
Joint Pre-hearing Stipulation. To the extent rélevant, tﬁose

facts have been incorporated in this Recommended Order.
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Both parties were represented by counsel at the hearxing,
which went forward as planned. Thg Departﬁent presented the
testimony of Detectivé Ian Stuffield anleetitioner's Exhibits
1-3, &, 7-8, 12, and 14 weré-admitted without objactionﬂ
Petitioner aléo offered Exhibits 4 and 13, which.were admitted

over objection. . The Department's exhibits included the

.dgposition transcripts of Bdward Dieguez, Jr., M.D., Scott

Teitelbaum, M.D., and L.D. Res?ondent presented the testlimony
of four witness, E.L.T,, E.H.H., Jr., C.D., and M.A.C,

The final hearing Transcript was filed on May 22, 2013.

. orders, which were considered in preparing this Recommended

TheADe?artment—aﬂd—D;TmGeegzesgtimely_ﬁiied_proposedgxﬁcommended

Ordex.
Unless othexrwlse indicated, all rule and statutory
references are to the versions in effect at the time of the

alleged violations.

FINDINGS OF FACT

The Parties Sy

1. At all times relevant to this case, James Alexander
Cogores,_M.D., was iicensed-to practice medicine gn the state of
Florida, having been issuéd-licen;ernumber ME 76635.
| 2, The Depértment has regulatory jurisdiction over
licenséd physicians such as Dr. Cocores. in particular, the‘

Department is avthorized to file and prosecute an administrative

-3




-complaint against a physician, as it has done in this instance,
when a panel of the Board of Medicine has found that probable
cause exists to suspect that the physician has committed a
discipiinablé offense,

3. Here, the Departﬁent élleges that Dr. Cocores committed
three such offensegi In Count I of the Complaént, the
Department chargéd Dr. Cocores wiéh the offense defined in
section 458.331(t), alleging that he committed medical
malpractice in the treatment of fictitious patient; L.D, 1In

Count II, Dr. Cocores was charged with prescribing, dispensing,

administering, mixing,—or otherwise preparing a legend drug,

his professional practice, an offense under section
458,331(1} (g} . In Count IIT, thé Department charged Dr. Cocores
with the offense deflned in section 458,331(1) (m), alleging that

he failed to keep legible medical records that justlfled L,p,?

course of treatment,

;4. This matter had its genesis in July 2010, following an
_anonymous complaintithat Br. Cocores was prescribing Roxicodone
{oxycodone hydrochloride), Oxycontin (oxycodone hydrochloride
controlléd release), and other coﬁtrolled substances, in |

exchange fox a fée, and without conducting an exam. The
complainant further alleged that Dr.:Cocores would leavg

4
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prescriptions for contxolled substances at the reception desk of
his office without seeing the patient.

'5; Based on these allegations, the Palm Beach County
Sheriff's Office initiated a criminai investigdtion. Initially,
an undercover agent attempted to obtain an‘appointment with
pr. Cocores for pain management, however, he advised that he was
not taking on any new patlents for pain management Thereafter,
an undercovexr officer (hereinafter referred to as L.D.} sought

to establish herself as a new patient in need of psychiatric

treatment. This strategy was successful, and L.D. obtained an

app0intment—wiﬁhgDx;_iknnanes;forgAugnst_lD"_zﬁil

6. Prior to the filrst session, an Office Based OplOld

Treatment Order (OBOT Order) was obtained that allowed law

enforcement to create undercover audio and video recordings of

the sessions by and between L.D, and Dr. Cocores.
7. ©On August 20,‘2011, L.D. presented to Dx. Cocores. As

is customary, L.D. completed a lengthy medical questionnaire.

In response to thd "Presenting Problems" section, L.D. noted - —— o o

“nof feeling like me anymore.™ Shevfurther noted, inter alia,
that she (1} faﬁigued easiiy,‘(2) was easily'distracted, {3} had
problems focusing or concentrating, (4} had memoxry difficulties,
{5) belleved she was depressed, {6} sometlmes had disorganlzed
thinking, social isolation, binged or purged food, anxlety/panlc
attacks,‘(7) had trouble sleeping and often wakes during the

5
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night, (8} experienceq weekly headaches, (9) had meod swings,
and (10) was having financial problems

8. L.D.'s queétlonnalre further noted that she feltl
ﬁistant‘from her huéband at times and attributed the same to the
loss of he: brother. Concerning_hé: phyéical candition, L.D.
noted that her last physical exam was approxlmately two weeks
prior and that she had fallen off of a horse in February 2011
Absent from the questionnaire was any indicationlof pain.

9. L.D. fgrther documented.in the qﬁestionnaire that she

had not had any previous psychiatric or chemical dependence‘

trQatmeﬁk—andgthatwthe;e_was;nogiamilygpsyghiatzig_hiﬁzgxy. She

also noted daily use of caffeine, alcohol, codeine, pain

killers, and sleeping. pills (six months prior). L.D. listed

Roxicodone, Xanax {(alprazolam), and ibuprophen, as her current

medications.

10. During the initial consultation, L.D. explained that.

‘her issues stemmed from her decision to remove her brother from

life support following a motorcycle accident arouna Chriétmas of
2010. L.D. advised Dz. Cocq?és that subsequent to the accident
chings'just aren't right any ﬁoré“ and that shé-felt nﬁmb and
was "Just g01ng through. the moticons. .
11. In addltlon to providing pertinent family hlstory,
L.D. discussed her sleeping problems. When Dr. Cocores inguired
into the horse acciéent, L.D. advised she had been under the

6




care of a chiropractor; as well as a pain managewent physician
who was prescribing her oxycodone, Xanax, and ibuprophen.
During this initial session, L.D. di& not reguest any
medicatioﬁs and none Wereisuggested or prescribédrby ‘

Dr. Cogores.

12, The iﬁitial session included discussions on
nutritional counseling, guidelines for bereavement, technigues
for mitigating pain in her back, and talk-therapy. At the
conclu51on of the flrst session, L.D. and Dr. Cocores agreed to

reduce further sessions from one hour to a half-hour, due to her

finaneiat-—hardship-

13, .--Dr .. Cocores‘s medical notations for the first session B

are less than one page and reflect that the next dlscu551on will

focus upon the decision to remove her brother from life support.

September 7, 2011 Session

14, On September 7, 2011, L.D. presented to Dr. Cocores

for a follow~up visit. ©L.D. and Dx. Cocores returned to the

-topic'éf_}émbving'bfb.‘é brother from lifé-support. L.DT 7 =~

advised Dr. Cocores that she, had discussed the same with hex
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pastor, and a discussion followed generally concerning-guilt and
anger.:

15. L.D. initiéted a conversation concerning her sleep
issues. She advised Dr;"Cocorés that éhe had been without Xanax
for approximately'ﬁhree weeks, and,.ﬁherefore, shé had been

7




taking her husband's Ambien at night. She explained that her
pain management physician had béen "shut down by the DEA ox
somethiﬁg." |

16. .L.D. advised Dr. Cocofes that her pain management
physician possessedia formex MRI from an automobile injury, as
well as X-rays; howaver; she was not sure she coul& “geﬁ all
that{“ When L.D. inquired as fo whether Dx. Cocores could help
her, tbé following dialogde transpixed: 7 |
_ DR. COCORES: Well, Xanax, i can do, And

” [the pain management physician} wasn't

supposed to be writing this—that oxycodone
unless he's a psychiatrist.

L.D.:i Oh, really?

DR. COCORES: Yeah. And then once~

L.D.: He didn't say that to me. Maybe
(Inaudible)

DR. COCORES: {Inaudible.)

1,.b.: Well, apparently, they were after
‘him.

 DR. COCORES: They came after me, and I had

"to change my Ways. And-but I am the oy
psychiatrist. So they, so fax, are not
bothering me. So I can —I —so he wasn't a
psychiatrist. He - one of the reasons he
might have gotten busted ls because he was
giving out psychiatyic meds with pain
medication. You aren't supposed to do that
unless you are a psychiatrist. And, :
pasically anyone that writes oxycodone 1is
subject to investigation. And so I. stopped
writing oxycodone since the DEA was last
here in February. And so - and they know
I'm not taking any new pain people. But.

8
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what I can do is I certainly can write tlie

. Xanax, and I can certainly write the Motrin.
As far as oxycodone, the only thing I could
give you to replace it, is eithér - I would
prefer Vicodin 10-milligrams if you can
tolerate it and .don't get sick on it. That
would be best.

L.D,: Right.

DR. COCORES: I would rather avoid Percocet,
which 1s oxycodone 10. '

L.D.: Right.

17. Thereafter, L.D. advised Dxr. Cocores that she had
previously taken Percocet without issue. L.D. again relterated

Ehaﬁ she had fallen from a horse; however, she responded

affiimatively to Dr. Cocores's question that she did not have

surgery for that evenﬁgiqéé a resﬁlé;uﬁf. Cocores noted £hat,
“{s]o then you also need to get a copy of an MRI for the next
time; although, it's not as crucial with the Vicodin.," He also

¢

noted that, "{wjhat's goocd about Vicodin is that you can get

refills on it."

18. Respondent prescribed 30 dosage units of Xanax 1 mg
R Tl — : - . . . R P

and 120 dosagé-unites oﬁ vicodin! 10/325 mg to L.D. on
Septembe; 7, 2011, 'Dgi Cocores noted that, “[w]eli, if you arxe
goinghfé.cﬁntinue with‘the pastor, you have enough medicines
here for three months. And so that will save you some money.

And you can continue with him and then if you need some spot

checks for therapy, you can come in."
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.19. The totality of Dr. Cocores' wmedical notes for ‘the
September 7, 2011, sesslon are as follows: -

i RX Vieodin 10/325 #120
RX Xanax lmgLs #30

Subsequent Sessions

20. L.D. presented to Dz, Cocores on'November 16, 2011,
4ust shy of fwo months since her last'visit. During this “spot
check", L.D; and Dr, Cocores very bzieﬁ;y discussed artificial
sweeteners and then transitioned to whether the medicationd were
helping L.b. sleep. L.D. advised Dr. Cocores that sﬁe had been

out of Xanax Wfor a little bit because I think you = I only got

like two months.”

21. L.p. advised Dr, Cocores that she didn'€ like the ™" "
Vicodin aﬁd was hoping to get back on either orycodone or
Percocet.é’ She.infoimed Dr. Cocores that she didn't kaow who
else to go to. Dr,- Cocores instructed L.D. that; “we can't do
oxycddone. It's Jjust too expensive and too highly sCrutin;zed
and too unavailable." Instead, he notified L.D. that “we.could

, : Y
do four Percocet, if you-want to.*

22, Dr, Cocores informed 1.D. that the Xanax could be ¥
renewed; however, the Percocet could not, As such, 1t was
aggsed that L.D. would make a return appointment in one month.

'On this date, Dr. Cocores prescribed 30 dosage units of Xanax 1

mg and 120 dosage units of Percocet 10/325 mg to L.D.

10
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Dr. Cocores' medical notations for the November 10, 2011, wvisit

are as follows:

D/C Vicodin

Percocet 10/325

Xanax 1lmg LS #30

23. On December 8, 2011, L.D. returned to Dr. Cocores, as

scheduled. After discussing various religlous traditions,
Dr, Cocores seqgued into whether the medications were working fox
L.D. She responded affirmatively; however, she noted that she

becomes nauseous on occasion. Thereafter, the conversation

primarily focused on nutrition. Dr. Cocores also inguired into

her pain?——LTQ+_;espondedfbyginforming_ﬂr;_Cngg:gthhat her pain

 was._in the thoracic lumbar area and primarily occasioned upon

picking up.her minoxr child.

24. Dr. Cocores prescribed 30 doaage units of Xanax 1 mg
and 120 dosage units of Percocet 10/325'mg to L.D. Dr. Cocores'
medical notes for the December 8, 2011, visit are as follows:

Percocet 10/325 #120
- Xanax lmg #30
25. L.D.'s next spot check with Dr. Cocores occurred on
, R
January 4, 2012. On this occasion after L.D. wished Pr. Cocores

a Bappy New Year and apologized for belng 15 minutes late,

br. Cocéres immediately stated, "Well, I'll fry to get that—what

you need; I guéss you just need a refill?" L.D. then advised
i1
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Dr. Cocores that she was leaving for a ski trip and reguested
something stronger like "the oxies that I used to take."

Dr. Cocores refused this request noting that Ythey'ré ' -

unobtainéble and they're extremely egpensive.f He further noted . IR
that, "thereis just too much scrutiny éround those medicines." |
26. After discussing vacation plans, a follow-up
appointment was scheduled, Dr. Cocores again prescribed 30
dosage units of Xanax 1 mg and 120 dosage units of Percocet
' 10/325 mg to L.D. On this accasion, Dr. Cocores"medical notes

simply provide: "Rxs."

2% On February 1, 2012, 1.0, returned to Dr. Cocores.

AgainF,DrlACocoregfprescriped.30 doségemgpits of.Xanax 1 mg and

120 dosage units of‘Percocet 10/325 mg to L.D. Again, his
medical notes for thié.visit provide: ."Rxs.“
25. ‘L.D, réturnéd to Dt; Cocores on February 23, 2012.

After discussing L.D.'s clothing'accesséries, Dr. Cocores

inquired if the two medicines were "working out all-riéht."_
_""WND.D.';espbnded that things'We;é’gcianﬁeally well and she was -
stayiné‘bﬁsy with her:child. He further asked if she was still
attempping to minimize the dally damage to her spine based on
correct posture. She noted that she walks big dpgs, and piéks‘
up her child. ' E ’ o | VV

29, Dr. Cocores confirmed that the Percocet and Xanax were

~ not impairing her’abilitj Tt drive or be safe." In response,

12
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1,.D. hoted that she gets a foul stomach every once in awhile.

Dr. Cocores opined that he thought it was the Tylenol more than

the Percocet. L.D. agreed énd explained that was why she would

rather just have the oxycodone. Dr. Cocores replied to this.
request by stating, "Is that what you want to do?"

30. Thereafter, Dr. Cocores preacribed 30 dosage units of

Xanax 1 mg and 75 dosage units of oxycodone 15 mg to L.D. on

February 29, 2012. His medical records for that occasion simply

provide: A (change) Perc>Oxy 15 #75.

31, On March 28, 2012, L.D. returned to Dr. Cocores.,

After—iﬁitiﬁ&—gfeetiﬂgsT—Bff—Goeefes—eenii;med?thaf I..D, had

switched. to oxycodone from Percocet and inquired as to where she
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obtained the prescription. He then confiimed that L.D. was
"tryiﬂg to minimize thé injury that you inflict upon yourself
every déy with physical exercise." Dxr. Cocores then proceeded
to request aﬁ-updated MRI "or else I can't prescribe it anymore
because they're getting very strlct with that Stuff.”

32. L. D also ‘advised that she naeded additional Xanax and
Dr. Cocoxes confirmed through L.D. "that the Xanax did not
interefere with her functionality. He élso asked L.D. whether
the oxycédone interfeﬁed with her ability toe drive or her

coordination, to which she said it did not.
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- 33. Dr. Cocores prescribed 30 dosage units of Xanax 1 mg
and 75 dosage units of oxycoedone 15 mg to L.D. on February 29,
2012. His medical records for that occasion simply provide:

Rx Oxy 15 #75
Rx Xanax 1lmg #30

34. L,D.'s last visit to Dr. Cocores occurred on April 25,
2012. Dr. Cocores éskéd, "So how is the oxycodone and the Xanax
working for you, okay? L.D. replied, "I mean, I — I guess I've
been doing pretty good, you know." Again, Dr. Cocores asked her
whether it interfered with her coordination or driving; L.D.

confirmed that she does "okay." Dr. Cocores also confirmed that
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L.D. had not reinjured her back. L.D. replied that she had not

but still 1ifts her child and walks big dogs and that she gets

by.

35;- There is no evidence that L.D. provided an updated MRI
at any peint dur;ng tbis session. Notwithstanding Dr. Cocores's
previous demand of an updated MRI as a condition precedent to
further presc;iptions_fo;_oxng?ggei_hg_Qfescribed 30 dosage
anits of Xénax 1 mg and 75 dosage units of 6xycodone 15 ﬁg to
L.D. on April 25, 2012, With the exception of'wfﬁting the date,

Dr. Cocores did not author any medical records oxr notatloens for

this visit.
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Expert Testimony

A. Medical Qalpractice and Recordkeeping

36. Petitioner offered the deposition of .Dr. Edward
Dieguez, Jx., M.D., &s an expert in pain management.
Dr. Dieguez is a diplomate of thé American Academy Qf‘Pain
Management, an anesthesioloéist, and chronic pain manageﬁent
specialisﬁ. pr, Dieguez épined that Dr. Cocores fell below the

standard of care for the use of’controlled substances for the

 treatment of L,D.'s pain, as set forth in Florida Adminiatrative

Code Rule 64B8-9.013.%

18890

29— pr—Dieguez opined—that Pr—Cocores was defieient—in—

-every respect of the _rule, Specifically,_Dr‘wDigguez,testified

that Dr; Cocores failed to comply with the standard of care in
the following respects: 1) failed to perform and document a
history and physical examina£ion appropriate'for a patient with
pain; 2) failed to estéblish sound clinical grounds to justify
the need for the therapy instituted; 3).féilgd to establish a

treatment plan, delineating any objectives that he used to

determine treatment success, such as pain relief and improved

physical and psychologlcal function; 4} failed to use any other
modalities of treatment such as interventional techniques, and

failed to request consultations with other speclalists such as

interventions, orthopaedic surgeons, neurosurgeons, or pain

specialists; 5) failed in attempting to prevent drug abuse and

15
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_evidence to establish that Dr. Cocores breached the prevailing

diversion; 6} failed to document evidence to supporit any

diagnostic impression for the therapy instituted and; 7) failed

to properly document the mgdications‘prescfibed incluéing the
strength, number, frequency, and date of issuénce.

38. .Dr, Dieguez also opined that the medical records
relating to Dr, Cocores's treatment of L.D. were deficient. -
Dr. Diequez succinctly opined that, "thére Was basitally no
medical records."

33. The undexrsigned finds that the testimqn§ of

Dr. Dieguez is credible.. The undersigned concludes, and

mDfTéseeezgsﬁcongedesf_thatVthegDepartmenL_pxgsented sufficient

professional standard of caré in prescribing pain medic;tion to
L.D., aé set forth in rule 64B8-9.013, thus violating section
458.331(1) (t) (1) (Count I), and that Dr. Cocores failed to keep
appropriate medical records as required by section
458,331{1) {m) (Count III).

40. The Department‘also presented the testimony of its
second expert'Qitness, S8cott Teitelbaum, MJD., by deposition
transcript. Dr, Teitelbaum, is certified by the Bmerican Board
of Pediatfics and the American Board of Addiction Medlcine. He
is an associate professor at the Uﬁiversity of Florida,

and ls the Vice-Chairman of the Department of Psychiatry.

Dr. Teitelbaum practices psychiatry on a daily basis.

16
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4l Dr. Teitelbaum confirmed that rule 64B8-9.013 applies
to physicians wﬁo practice'psychiatry in the state of Florida
when those physicians pfescribe controlled substances for the
t;éatmént of their patients' pain., He further opined thét
Vicodin, Percocet, and oxycodone are not medications used to
treat psychiatric diSorders or conditions, ;nd, therefore,

Dr. Cocores would have breached the standard of care in
presc?ibing the same in the treatment of any psychiatric.
coﬂditioﬁ or mental health disoxder. |

42, Dr. Teitelbaum testified that Drx. Cocores prescribed

— : - Yanax—to I.D. for sleep issues. In his opinion, Dr, Cocores

obtain a proper history, which would prov¥de the appropriate
rationale for the prescription. Additionally, Dr. Teitelbaum
opined that Dr. Cocores breéched the standardAof care in failing
to document and monltor the efficacy of the Xanax prescription.

43. Dr. Teitelbaum also opined that the combination of

Xanax (benzbdiazgpine)”with an opicid {such és'oxycodone) can ~ 7w

create a great risk for adverse medical,consequences.‘ He
explained that a physician prescribing sucﬁ a combination must
complete a thorough assessment of any substance abuse disorder;
cdnduct drug testing'and document the use or non-use 6f o£her
drugs the patient may be taking; and inquire regarding the
patient's alcohol usage. .

17
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breached the standard of care in this regard, because he did not




44, Dbr. Teitelbaum opined that Pr. Cocores did not take
fhe above-noted precautionary measures,‘and, therefore breached
the standardlof care in pfeééribing Xanax and oxycodone
‘contemporaneously. The undersigned finds Dr. &eitelbaum's
testimony to be credible and that it supports an additianal and
independent basis for finding that Dr. Cocores violated section
458.331(1) {t) (1) {Count I).

B. Course of Physician's Professional Practice
45. Dr. Dieguez further testified that Dr. Cocores wWas not

practicing medicine during the sessions with L.D. Dr. Deiguez's

testimon : Afegafé—is—{eﬁeetedT—~D£T—Dieguezfisgnotfa

- 7Afpsychiatrisﬁ,_hasnneveryprabticed psychiatry, and conceded that
he could not tesfify regarding whether the interactions by and
between Dr. Cocores and L.D. met or breached the standard of
‘care from a psychiatric point-of-view. |

46. Although Dr. Teitelbaum testified that he was unclear
as to "wSat was being addressed with respect to the mgdications
-thaf were being ﬁiggéiibed}“ he did not offer aﬂ opinion that
Dr. Cocores was n&t practicing medicine. The undersigned finds,
as.a matter of ultimate fact, thgt‘Dr. Cocores's conduct did not
occur outside the practice of‘megicine,‘and, therefore; he is

not guilty of violating section 458.331(1)(q).

18
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Mitigation

.47. Dr, Cocores presentedrthe testimony of four curreﬁt or
former patients to testify on his behalf: All four indicated
that Dr. Cbcores is a trustworthy and effective‘pﬁysician that
they would recommend to other patients. |

48. MNo evidence was presented that Dr., Cocores has been

previously disciplined,

CONCLUSIONS OF LAW

49. The Division of Administrative Hearings has

jurisdiction over the parties and subject matter of this cause,

- . p&rsuant—éewéeeéien_izﬂ+5241414519rida_Szainxg§4_,

. 50. __This is_a disciplinaxry proceeding in which the

Department seeks to discipline Dr. Cocores's license to practice
medicine. Accordingly, the Department must prove the
allégations contained in the Administrative Complaint by c¢lear

and convincing evidence. Dep't of Banking & Fin., Div, of Secs,

& Investor Prot. v. Osborne Sterne, Inc., 670 So. 24 832, 935

‘(Fla. 1996); Ferris v. Turlington, 510 So. 2d 292, 294 (Fla:

1987,

51. Regarding the standard of proof, in SlomoWitz V.

Walker, 429 sSo. 2d 797, 800 (Fla. 4th DCA 1983), the Court
developed a "workable definition of clear and convincing

evidence" and found that of necessity such a definition would

18
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need to contain "both qualitative and quantitative standards."

The Court held that:

fCllear and convincing evidence requires
that the evidence must be found to be
credible; the facts to which the witnesses
testify must be distinetly remembered; the
testimony must be precise and explicit and
the witnesses must be lacking confusion as
to the facts in issue. The evidence must be
of such weight that it produces in the mind

. of the trier of fact a fixm belief or
.conviction, without hesitancy, as to the
truth of the allegations sought to be
established. .

Id, The Florida Supreme Court later adopted the Slomowitz

court's description of clear and convincing evidence, See In re

Davey, 645 So. 2d 398, 404 (Fla. 1994). The First District.

Court of Appeai.éiéérﬁ;g”féiEQWéa the Slomoﬁitiitest, adding the

interpretive comment that "([allthough this standard of proof may

be met where the evidence is in conflict . . . it seems to

preclu&e evidence that is ambiguous." Westinghouse Elec. Corp,

v, Shuler Bros., Inc., 590 So, 2d 986, 988 (Fla. ist DCA 1991);

_EEE;_ﬁeﬁiedgFQ?Q_SQL 2d 1279 (Fia. 1992) (citations omitted}{r -
‘52. Section 458.331{1), Florida Statutéé, authorizes the

Board of Medicine to impose pénalties xanging from the issuance

of a letter of concern to revocation of a physicianta license to

practice medicine in Florida if élphysician commits one or morxe

acts aspecified therein. |

53, In its Complaint, the Department alleges that

20
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Dr. Cocores is guilty of: committing medical malpractice {Count
I); prescribing a legend drug other than.in the course of his
. professional p;actice {Count II); and failing,to'keep sufficient

ﬁedical records {Count III). |

54, In Count I of the Administrative Complaint, Petitioner
contends that Respondent violated section 458.331(1) (£} (1),
whichrprovides:

| {1} The following acts COnstitutelgrdunds

for denial of a license or disciplinary
action,. as specified in s. 456.072(2):

* * Kk

{ Notwithstanding s 456.072{2) but as.. —

+1
specified in s. 456.50(2}:

1, Committing medical malpractice as
defined in s, 456.50. The board shall give
great weight to the provisions of s. 766.102
when enforcing this paragraph. Medical
malpractice shall not be construed to
require more than one instance, event, or

act.

* Kk K

Nothing in this paragraph shall be construed
to require that a phy51c1an be incompetent ?
to practice medicine in order to be
disciplined pursuant to this paragraph. A
recommended order By an administrative law
judge or a final order of the board finding
a violation under this paragraph .shall

. specify whether the licensee was found to
have commlitted '"gross medical malpractice,”
"repeated medical malpractice,” or "medical
malpractice," or any combination thereof,
and any publication by the board must so

© specify.
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55, This is a case of medical malpractice, not gross
medical malpractice or repeated medical malpractice. Section
456.50({1) {g) defines "medical malpractice" as:

[T]He failure to practice medicine in
accordance with the level of care, skill,
and treatment recognized in general law
related to health care licensure.

56. Sectlon 456.50(1){e) provides: '"Level of care, skill,
and treatment recognized in general law related to health care
licensure™ means the standard of care Spécified in s, 766.102."

Section 766,102(1), in turn, provides:

The prevailing professional standard of care

e For a given-health care provider shall be

that level of care, skill, and treatment’
circumstances, is recognized as acceptable
and appropriate by reasonably prudent
similar health care providers. .

‘5?. The Department contends the following acts or
.omissions on behalf of Dx. Cocores constitute failures in the
prevailing standard in care: failing to conduct a history and
:thgiiqguggaminétion on L.D. at any time; failingrEgrqrder
appropriate diaénostic or objective.tests for L.D.; prescribing
‘controlled substances tﬁ L.é. without mediéal justification;
prescribiﬁg inappropriate guantites of controlled substanceé to
L.br; failing to establish a treatment plan fér‘the treatment of
L.D.'s pain;’failing to employ other modalitigs for the

treatment of L.D.'s pain; failing to request consultatiohs with

22

18897

__ which, in_light_of all relevant suxrxounding "~




other specialists for the treatment of L.D.'s pain; and failing

to monitor L.D, for drug abuse and/or diversion of the

médications which he prescribed to her.

5g.

Rule 64B8-9.013(3) defines, to the extent of its

reach, the standard of care for a physician's use of controlled

substances:

(3) sStandards. The Board has adopted the
following standards for the use of
controlled substances for pain control:

{a) FEvaluation of the Patient. A complete
medical history and physical examination
must be conducted and documented in the
medical record., The medical record shall
document _the nature and intensity of the
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pain, current and past treatments for pain,

_underlying or coexisting diseases or
conditions, the effect of the pain on
physical and- psychological function, and

history of substance abuse. The medical
record also shall document the presence of
one or more recognized medical indications
for the use of a controlled substance.

(b} Treatment Plan. The written treatment
plan shall state objectives that will be
used to determine treatment success, such -as
pain relief and improved physical and
“psychoaccial function, and shall indicate if
any further diagnostic evaluations or other
treatments are planned. After treatment
begins, the physician shall adjust drug
therapy, if necessary, to the individual
medical needs of each patient, Othsr
treatment modalities or a rehabilitation
program may be necessary depending on the
etiology of the pain and the extent to which
the pain is associated with physical and
psychosocial impairment.
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(¢) Informed Consent and Agreement for
Treatment. The physician shall discuss the
risks and benefits of the use of controlled

© substances with the patient, persons

designated by the patient, ox with the
patlant's surrogate or guardian if the
patient is incompetent. The patient shall

"receive prescriptions from one physiclan and

one pharmacy where possible. If the patient
is determined to be at high risk fozx
medication abuse or have a history of
substance abuse, the physician shall employ
the use of a wrltten agreement between
physician and patient outlining patient
responsibilities, including, but not limited
to:

1. Urine/serum medication levels screening
when requested;
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2. MNumber and frequency of all prgscription
refills; and

3. Reasons for which drug therapy may be
discontimied {i.e., violation of agreement).

(d) Pericdic Review. Based on the
individual ecircumstances of the patient, the
physician shall review the course of
treatment and any new information about the
etiology of the pain. Continuation or
modification of therapy shall depend on the
physician's evaluation of the patient's
progress. I1f treatment goals are not being
achieved, despite medication adjustments;
the physician shall reevaluate the
appropriateness of continued treatment. The
physxc;an shall monitor patient compliance
in medication usage and related treatment

plans.

{e) Consultation. The physician shall be
willing to refer the patient as necessary
for additional evaluation and treatment .in
order to achiesve treatment objectives.
Special attention must be given to those
pain pat;ents who are at rlsk for misusing
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their medications and those whose living
arrangements pose a risk for medication
misuse or diversion. The management of pain
in patients with a history of substance
abuse or with a comorbid psychiatric
disorder requires extra care, monitoring,
and documentation, and may require
consultation with or referral to an expert
in the management of such patients,

{f} Medical Records. The physician is
required to keep accurate and complete
records to include, but not be limited to:

1. The complete medical history and a
physical examination, including history of
drug abuse or dependence, as appropriate;

2. Diagnostic, therépeutic, ind laboratory
results;
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4 ._ Treat_:ment - bb'j"ectiv'es; .

3, Evaluations and consultations;

%. Discussion of risks and benefits;

6. Treatments;

7. Medications {including date, type,

dosage, and quantity prescribed);

8, Instructions and agreements;

~9. Drug testing results; -ands -

10. Periodic reviews. Records must remain
current, maintained in an accessible manner,
readily available for review, and must be in
~full compliance with Rule 6458 2.003, F.A.C,
and Section 458.331{1) {m}, ; F.8, Records

mist remain current and be maintained in an
accessible manner and readily avallable for
review.

(g) Compliance with Controlled Substances
Laws and Regulations. To prescribe,
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39,

dispense, or administer controlled
substances, the physician must be licensed
‘in the state and comply with applicable
federal and state regulations. Physicians
are referred to the Physicians Manual: An
Iinformational Outline of the Controlled
Substances Act of 1970, published by the
U.8. Drug Enforcement Agency, for specific
rules governing controlled substances as

 well as applicable state regulations.

As detailed in the findings of fact above, the-

undersigned concludes, and Dr. Cocores concedes, that the

bepartment has proved standard—of-dare violations in prescribing

pain medications to fictitious patient, L.D., in violation of

section 458.331(1) (t).

60.

Departm

ent avers that Dr. Cocores violated section

In Count II of the Administrative Complaint, the

458,331(1} {q), which provides:
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{1} The following acts constitute grounds
for denial of a license or disciplinary
action, as specified in s. 456.072(2):

L

(g} '~ Prescribing, dispensing, administering,
mixing, or otherwise preparing a legend
drug, including any controlled substance,
other than in the course of the physician's
professional practice. For the purposes of

-this paragraph, it shall be legally presumed

that prescribing, dispensing, administering,
mixing, or otherwise preparing legend drugs,
including all controlled substances,
inappropriately or in excessive or
inappropriate gquantities is not in the best
interest of the patient and is not in the
course of the physician's professional
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practice, without regard to his or her
intent. .

61. As concluded in the preceding section of this
Recommended Crdex, Dr, Cocores breached the applicable standgrd—
of-care in prescribing controlled substances to fictitious
patient, L.D. Tﬂe undersigﬁed'cannot conclude, however, that
his conduct ocourred outside the practice oflmedicine, a
required clement of a SECtioﬁA458.331(l}{q)-viélation.

62. As detailed in the findings of fact, the only credible

_evidence-presented on this issue was provided by Dr. Teitelbaum.

Although understandably unclear as to "what was being addressed

with respect to the medications that were being prescribed,"

was not practicing medicine.
63. The undersigned concludes that a reasonable

interpietation or characterization of the first two sessions by

and betwesen Dr. Cocores and L.D. would be that of talk-therapy.

The balance of the ﬁspot check" .sessions, édmittedly short in
- * 7'—7777,777 . ) - -— - EICEEE e . e e ek ., L .
duration, may be properly viewed as potential prescription

adjustment sessiOnsf The Department failed to ﬁresent any
evidence that fhe brief consultations with L.D. wére incongruous
‘with the psychiatric professién.

64. Assuming, érguendo{ that Dr; Cocores's conduct

occurred outside the‘practibe of medicine; he could not be
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br. Teitelbaum did not go so far as to opine .that Dr. Céceres




convicted, in connection with the same underlying behavior, of

failing to practice medicine in accordance with the applicable

standard of care. BSes Dep't of Health, Bd. of Chiropractic Med.

v. Christensen, M.D., Case No. 11-5163PL, 2012'F1a. Div, Adm.

Hear. LEXIS 136 (Fla. DOAH Mar. 16, 2012)(c0ncluding that
physiciaﬁ cannot be convicted, 1n connection with:the same
underlying behavior, of failing to practice medicine in
accordance with the applicable standaidiof care and |
simultaneously for conductvéccurring outside the'practice of
ﬁedicine).

65, Por the reasons expressed above, Dr. Cocores is not

__guilty of violating section 458.331(1}{g).. e

66. The Department further contends, in Count ITT of the
Complaint, that Dx.. Cocores has violated Section 458,331 (1) (m),
which provides:

(1) The followlng acts constitute grounds
for denlal of a license or disciplinary
action, as specified in s. 456.072(2):

T T 7 x % kT T

(m} Failing to keep legible, as defined by N
department rule in consultation with the

_ board, medical xecords that identify the
licensed physlcian or the physician extender
and supexrvising physician by name and
professional title who is or are responsible
for rendering, oxdering, supervising, or
billing for each dlagnostic or treatment

 procedure and that justify the course of
treatment of ~the patient, including, but not
limited to, patient histories; examinatilon
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results; test results; records of drugs
prescribed, dispensed, or administered; and
reports of consultations and

- hospitalizations.

.67. BAs seb forth in the discussion of Count I, rule 64B8-
9.013(3){f) requires that the medical records contain a complete
medical history and'physical examination, including history of
drug abuse or de?endence {as appropriate}; diagnostic,
therapeutic, and laboratory results; evaluations and

- consultations; treatment objectives; discussion of risks and

benefits; and medications (including date, type, dosage, and

quantity prescribed), among other th?ngs. For the most paxk,

Dr. Cocores's racords contained none of these required elements

' aﬁd generally failed to justify the course of treatment.
63, The_undersigned concludes, and Dr., Cocores concedes,
that the Department has satisfying ité burden that br. Cécofes
failed to maintain legible medical records justifying the course
of treatment to L.D., in violation of section 458.331(1)(m).
~69. The Board of Medicine imposés penaltles upon licensees
in accordance witﬁ the disciplinary guidelines prescribed in
Florida‘Admin;strativa Code Rule‘648878.001. As it relates to
Dr. Cocores's violation of section 458.331(1} (t), rule 64B8-
8.001(2) (t) provides for a penalty range .(for a first foensé)

of one year probation, 50 to 100 hours of community service, to

revocation and an_administrative fine from $1,000 to 310,000,
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With respect té the violation of section 458.331{1){m}, zule
64B8-8,001(2) (m) provides a penalty range (for a first offense)

from a reprimand to a two year suspension followed by probation,

‘50 to 100 hours of community service, and an administrative fine
from $1,000 to 510,000,

70. Rule 64B8-8.001(3) provides that; in applying the
penalty guidelines, the following aggravating and mitigating
circumstances shall be considered:

{a) Exposure of patient or publié to injury

or potential injury, physical or otherwise:
none, stight, sewvere, or death;

(b} TLegal status at the time of the

offense: no restraints, or legal
_constraints; .

(c) The number of counts or separate
"offenses established;

(d]. The number of times the same offense or
offenses have previously been commltted by
the llcensee or applicant;

{e} The disciplinary history of the
applicant or licensee in any jurisdiction

and the length of practlce,
’ Ty

{f) Pecunlary_beneflt or self-gain inuring
to the applicant or licensee;

{g) ‘The involvement in any wviolation of
Section 458.331, F.S., of the provislon of
controlled substances for trade, barter or
sale, by a licensee. 1In auch cases, the -
Board will deviate from the penalties
recommended above and impose suspension or
revocation of licensure.
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{h) Where a licensee has been charged with
violating the standard of care pursuant to.
Section 458.331(1)(t), F.S., but the

licensee, who is also the records ownher
pursuant to Section 456,057(1), F.8., fails
to keep and/or preduce the medical recozds
(i) Any other relevant mltlgatlng factors.

71. . Having considered the potential aggravating and
mitigating factors, the undexrsigned does not find compelling
reasons to deviate Ffrom the guidelines and, therefore,
recommends that the Board of Medicine impose a penalty that

falls within the recommended range.

RECOMMENDATION

Based on the foregqing'Findings of Fact and Conclusicns of

Law, it is RECOMMENDED that the Board of Medicine enter a final

order:

1. Finding that Dz. Cocores violated sections

458.331(1)(t} and {m), Florida Statutes, as Chazged in Counts I

~and III of the Complaint;

2. D}smissing éount II of ﬁhe Complaint;

3. Imposing $i0,000 in administrative fines, suspending
Px. Coéores from the practice of medicine for two years,
reéuiring 200 hours of commuﬁity sexrvice, five years of .
probation aftex completion of the suspen51on, and such’

restrictions on his license thereafter as the Board of Medlcine

deems prudent and for as long as the Board of Medicine deems
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prudent, and such educational courses in the prescription of
controlled substances, as the Board of Medicine may require.
DONE AND ENTERED this 24th day of June,; 2013, in

Tallahassee, Leon County, Florida.

map Ty
TODD P. RESAVAGE
Administrative Law Judge

pivision of Administrative Hearings
The DeSoto Bullding

1230 Apalachee Parkway

Tallahassee, Florida 32399-3060
{850) 488-36175 .

Fax Filing (850) 921-6847
www.doah.state.fl.us
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